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ASSESSMENT. 


§97. Firn.—LHffect of Failure to Pay in Case of Assignment 
. with Consent of Agent.—Where the assured fails to pay an assess- 
ment, of which he had received notice more than thirty days be- 
fore the fire, as required by the terms of the policy, he or his 
assignee cannot recover; and this, although he had assigned for 
creditors and the company’s agent had agreed that the policy 
should be paid to the assignee in case of loss, and no notice of 
the assessment had been given to such assignee. 

Lycoming F. Ins. Co, vs. Storrs. 

Rep’d Jour’l, p. 519. 


ASSIGNMENT. 
$98. Lire.— Of Part Interest in the Absence of Insurable 


Interest.— Title to Fund.—C. applied to the P. company for a pol- 
icy on his life, and the same day entered into an agreement with 
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a trust association to assign to it nine tenths of the policy abso- 
lutely, and to make it the appointee for receiving the remaining 
tenth which was to be subject to such disposition as the insured 
might direct, and on the following day the assignment was duly 
executed, conveying the whole policy to the association excepting 
the tenth which it was constituted the attorney of the insured to 
collect and pay over to his widow, or in case of her death to such 
parties as the law might direct. On the death of the insured, 
the money was collected by the association and the tenth paid as 
directed. The administrator now sucs the association for the 
balance. Held, that the policy was assignable to the association 
in so far as it had an insurable interest, but no further. The as- 
signment of a policy to a party having no insurable interest is as 
objectionable as taking out a policy in the name of the latter. 
Nor is the character of the transaction changed because the as- 
signment is for a portion only of the money. It is a wagering 
contract which the law will not allow. 

Franklin Life Ins. Co. vs. Hazzard, 41 Black., 121 ; Stevens vs. Warren, 
101 Mass., 564 ; Cammack vs. Lewis, 15 Wall., 643. Excepting to St. John 
vs. American Mutual Life Insarance Company, 13 New York, 31; Valton 
vs. National Loan Fund Life Assurance Company, 26 New York, 31; 
Ashley vs. Ashley (3 Simons, 149). 

Held, that the assignment was valid to the extent of sums ad- 
vanced upon its security or for premiums, but no farther. Held, 
that as to the rest the administrator is entitled to the balance 
not paid to the widow. 

Warnock vs. Davis et al. 

Rep’d Jour’l, p. 459. 


FOREIGN CORPORATIONS. 


§99. Frmre.—sSuit by Service of Process.—Foreign corpora- 
tions doing business in Ohio may be sued by non-residents in the 
U.S. Cireuit Court by process served on the agents of such cor- 
porations in the State and it is immaterial where the cause of ac- 
tion arose or the contract was executed. 

Railroad Co. vs. Harris, 12 Wall, 65 ; Ha parte Schollenberger, 96 U.S., 
369. 

Mohr & Mohr Distilling Co. vs. Ins. Co's. 

Rep'd Jour'l, p. 546. U. 8. C. C., Onto. 
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INCUMBRANCE. 


$100. Finr.—Assigninent as a Waiver.— A consent to the 
assignment of the policy, after the knowledge of judgment liens, 
was a waiver of any forfeiture on account of the lien. 

3uiley vs. Homestead F. Ins.Co., 80 N. Y., 21; Shearman vs, Niagara F. 
Ins. Co.,46 N. Y., 526; Hopper vs. Hudson River Ins. Co., 17 N. Y., 424. 

Sleen vs. Niagara F. Ins. Co. 


Rep'd Jour’, p. 523, 


INSOLVENCY. 


$101. Lire.—Fffect of Dissolution on Title to Property of 
Corporation, in Case of Attachments.—Effect of Death of Plaintiff 
or Defendant—Upon the dissolution or civil death of a corpora- 
tion, all its real estate, by the strict rule of the common law, re- 
verts to the original owners or their heirs, and all its personal es- 
tate vests in the Crown, in England, and the State here, and all 
debts due to or from it are, by operation of law, extinguished. 


But a court of equity will, upon the dissolution or civil death of 
a corporation, lay hold of its corporate property as a trust fund 
for creditors and shareholders, and distribute it for their benefit. 
It is the settled policy of this State, at least so far as domestic 
corporations are concerned, that upon their dissolution, however 
that may be effected, they shall nevertheless be regarded as still 
existing for the purpose of settling up their affairs, and having 
their property applied for the payment of their just debts, and 
no reason is perceived why the same policy should not, so far as 
practicable, be extended to foreign corporations that have prop- 
erty here, and are located among us for business purposes. 
Where a decree against a corporation in terms declares it to be 
dissolved, and appoints a receiver, yet in other parts thereof au- 
thorizes suits to be brought and defended in the name of the cor- 
poration for the purpose of winding up its affairs and paying 
its debts, and it is also authorized for the same purposes to make, 
in its corporate name, all necessary conveyances of its property 
and effects, the corporation will not be treated as absolutely ex- 
tinguished, but regarded as kept in existence to collect and apply 
its assets to the payment of its debts. The lien of an attach- 





484 Digest of Decisions. [July, 


ment rightfully acquired by a levy upon the property of a cor- 
poration, domestic or foreign, doing business in this State, and 
holding property here, will not be defeated by a decree under in- 
solvent proceedings, dissolving the corporation and appointing 
a receiver to take charge of its assets and effects. The corpora- 
tion will be treated as still existing for the purpose of enforcing 
the attachment lien, by proceeding to judgment and execution. 
The death of a plaintiff pending the suit must be taken advan- 
tage of by plea in abatement, otherwise the judgment in his name 
will be binding. Where the fact of the death of the sole defend- 
ant to a suit is admitted, or the court itself is cognizant of such 
fact, it will not be justified in entering up a judgment without the 
legal representatives of the deceased being first made parties. 
In such a case, if the plaintiff does not, within a reasonable time, 
take the proper steps to make them parties, the court should on 
its own motion, enter a judgment or order that the suit abate. 
Every pleading which sets up matter in abatement which does 
not appear of record to be true, must be verified by affidavit, and 
if not so verified, should be stricken from the files, on motion. 
So, a suggestion of the dissolution of a defendant corporation by 
its receiver and successor, the receiver not seeking to be made a 
party and the paper not verified, cannot be acted on by the 
court, and the plaintiff is not bound to answer it as a plea in 
abatement. By the common law, in the absence of any statutory 
provision on the subject, a judgment against a dead person, either 
natural or artificial, is absolutely void, and the fact that service 
may have been obtained, or the suit commenced before the death 
of the party, makes no difference. This rule of the common 
law as to judgments against natural persons, is still in force in 
this State. There is nothing in section 11, of the Abatement 
act, that authorizes the representative of a deceased defendant 
to intrude himself into a case for the purpose of suggesting the 
defendant’s death, except it is done to make himself a party to 
the suit for the purpose of defense, or other legitimate object. 
To avail himself of the statute he must submit himself unre- 
servedly to the jurisdiction of the court, and be substituted as 
a defendant for all purposes. A judgment taken against an in- 
fant, dead person, married woman, and the like, when the char- 
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acter of such person is not properly brought to the attention of 
the trial court, and made to appear of record, must be reviewed, 
in the first place in the court where the judgment was rendered, 
by writ of error coram nobis, or by motion, under the modern 
practice. If a corporation is absolutely extinct, so as to be pre- 
sumed civilly dead, no writ of error can be prosecuted in its 
name to correct an error in the Circuit Court, but it should be 
prosecuted in the name of the receiver, where one has been ap- 
pointed as its legal representative, and the law in this respect can- 
not be changed or suspended by a decree of any court, foreign or 
domestic. 

Citing City Ins. Co., of Providence, vs. Commercial Bank of Bristol, 68 
Ill., 348; Stoetzell et al. vs. Fullerton, 44 Il, 108; Freeman on Judg- 
ments, secs. 140 and 153 ; City Ins. Co. vs. Com. Bank, 68 Ill., 348 ; Randal 
ease, 2 Mod., 308 ; 1 Salk., 8; 2 Sandf. 72, note m.; 7 Rob. Practice, 157 ; 
Barrett ex. ux. vs. Gaston, Exr. Breese, 255 ; Ramsey vs. Peoria M. and F. 
Ins, Co., 55 Ill., 311 ; King vs. Haines, 23 Ill., 340; Cook vs. Yarwood, 41 
id., 115 ; McNab vs. Bennett, 66 id., 157. 

Life Ass. of America vs. Fasselt. 

Rep’d Jour’l, p. 497. Int. 8. C. 


§ 102. Lire.—Commissions Allowable to Receiver.—An order of 
the New York Superintendent of Insurance, allowing the receiver 
of a life company certain commissions before his service had 
even approached completion, and without the hearing of par- 
ties in interest was premature and ex parte. It is within the 
power of the court to review such an order and to disallow it. 
The registered policy fund was assets on which commissions to 
the receiver were allowable. 


Atty.-General vs. N. A. Life Ins, Co., 80 N. Y., 155. 


Premium notes and loans which were merely offsets to amounts 
due to policy-holders, were not assets on which commissions were 
allowable. Money advanced for taxes, which was afterwards re- - 
turned, was not a proper subject for commissions. Expenses of 
the receivership should be apportioned between the general and 
registered policy funds. Loans by the receiver through brokers 
without the sanction of the court, is a breach of trust. But 
where the receiver has acted in good faith and no harm has re- 
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sulted, he need not be charged with a larger interest on the loans 
than that obtained. 

Utica Ins. Co. vs. Lynch, 11 Paige, 522; High on Receivers, sections 177, 
178 ; Bowne vs. Maybin, 3 Wood’s Rep., 724. 

Attorney-General vs. North America Life Ins. Co. 


Rep'd Jour’, p. 451. 


LIMITATION. 


§ 103. Fine.— Of Suit—Acts of Agent as an Estoppel— A 
policy of insurance contained a provision that no suit should be 
brought upon it after six months from the time of fire, and that 
none of its stipulations should be waived but by the written con- 
sent of the president and secretary. Held, that under such a con- 
tract the company would not be estopped by the act of a general 
agent who represented that payment would be made amicably, 
and suggested that the assured forbear to sue. 


Waynesboro Mutual F. Ins. Co. vs. Conover. 


Rep’d Jour’l, p. 413. Pa, 8. C. 


$104. Fime— Validity of —When the Clause begins to Run. 
—The validity of a stipulation limiting the time for bringing an 
action is valid and will be enforced. 

Wilkinson vs. Ins, Co,, 72 N. Y., 499; May on Ins., see. 478. 


A stipulation fixing the limit at twelve months after the loss 
occurs, will begin to run, not from the time of the fire, but from 
that at which the right of action begins, or the loss becomes due 
and payable. 


Citing and discussing Ames vs. N. Y. Union Ins. Co., 14 N. Y., 253 ; 
Mayor vs. Hamilton Fire Ins. Co., 39 N. Y., 45; Hay vs. Star Ins. Co., 77 
N. Y., 285; Johnson vs. Humbolt Ins. Co., 91 Ill., 92; Fvllam vs. N. Y. 
Union Ins. Co., 7 Gray, 61; Chandler vs. St. Paul F. & M. Ins. Co,, 21 
Minn., 85; Killip vs. Putnam Ins, Co., 28 Wis., 472 ; Anderson vs. Fitzger- 
ald, 4 H. of Lords Cases, 484; Hoffman vs. Adtna F. Ins. Co., 32 N. Y., 
405 ; Reynolds vs. Commerce F. Ins. Co., 47 N. Y., 597; Schroeder vs. 
Keystone Ins. Co., 2 Phil., 286 ; De Grove vs. Metropolitan Ins. Co., 61 
N. Y., 591. 


Steen vs. Niagura F. Ins, Co. 
—§ 100 





1882. ] Loss.— Over-insurance.— Other Insurance. 
LOSS. 


$105. Fire.—Liability in Case of Negligence of Insured.—The 
policy provided that it should not be liable for any loss occasioned 
by neglect to use all possible efforts to save the property. Held, 
that where there was evidence tending to show such neglect, and 
the issue had been tendered in the complaint as to its breach, 
though not set up in the answer as a defense, it was error to re- 
fuse to instruct that the plaintiffs could not recover for any loss 
or damage so occasioned. 


Ellsworth vs. Atina Ins. Co. 
Rep’d Jour’l, p. 544. 


OVER-INSURANCE. 


$106. Fire.— Assessments a Waiver of —Where the property 
is over-insured with the knowledge of the company, and the policy 
is treated as valid by the levy of assessments both before and af- 
ter the loss, a provision in the contract making the policy void in 


case of over-insurance is waived. 


Walsh vs. Vt. M. F. Ins. Co. 
Rep’d Jour’l, p. 530. 


OTHER INSURANCE. 


§ 107. Fine.— Effect of Where Other Policies are Invalidated so 
as to Reduce the Amount Insured within the Required Limits.—A 
policy of insurance which is conditioned to be void if the assured 
shall have, or shall hereafter make any other insurance on the 
property, or any part thereof, without the consent of the com- 
pany written thereon, is avoided by subsequent valid insurance 
of which the first company had no notice, although two other 
companies whose policies on the same property issued contem- 
poraneously with the first policy, were also released by the same 
over-insurance as adjudged by the courts, and although the prior 
avoidance of these policies reduced the amount of the insurance 
within the additional insurance allowed by the first policy. 

Citing and discussing Blake vs. Ex. Mut. Ins. Co., 12 Gray, 265 ; Bene- 
dict vs. Ocean Ins. Co., 1 Daly, 8; Kennedy vs. Home Ins. Co., 6 Ins. L. 
J., 359 ; May on Ins., 2364 ; Carpenter vs. Washington Ins. Co., 16 Pet., 
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495 ; Landers vs. Watertown F. Ins. Co., 25 Alb. L. J., 3; Bigler vs. N. 
Y. Ins. Co., 22 N. Y., 402; Suggs vs. Liverpool, ete. Ins. Co., 9 Ins, Law 
Journal, 657 ; “Ramsay Mar. Ins. Co. vs. Mutual Fire Ins. Co., 11 U. C., 
516 ; Jacobs vs. Equitable Ins. Co., 19 U. C., 250, 257; Allen vs. Mer- 
chants’ Mut. Ins. Co., 80 La. An., 1886 ; David vs. Hartford Ins. Co., 13 
Towa, 69 ; Bigler vs. N. Y. Ins. Co., 22 N. Y., 402 ; Mitchell vs. Lycoming 
Mut. Ins. Co., 51 Penn., 402; Sutherland vs. Old Dominion Ins. Co., 8 
Ins. Law Journal, 181 ; Thomas vs. Ins. Co., 119 Mass., 121; Jackson! vs. 
Farmers’ Mut. Ins. Co., 5 Gray, 52; Lindsley vs. Union Ins. Co., 65 Me., 
368 ; Knight vs. Eureka Ins, Co., 26 Ohio St., 664. 
Royal Ins. Co. vs. McCrea, Manny & Co. 


Rep’d Jour’l, p. 508. ; TENN. 8. C. 
PRACTICE. 


§108.  Fine.—Writ of Errov.—Waiver of Defective Service. 
—Arbitration—Policy without Application as Evidence.—A writ 
of error will not lie to a refusal of the court below to set aside 
the service of a writ. When a defendant appears de bene esse, 
and the court refuses to set aside the service of the writ, the de- 
fendant has only two courses, either to come in and defend or 
stay out and take the risk of the service. If he takes the steps 
of a defense, appears before arbitrators, agrees to continuances 
and substitution of arbitrators and appeals, he thereby cures de- 
fect of service, and waives the protest previously filed. It is er- 
ror to admit a policy of insurance in evidence without the appli- 
cation where the latter forms a part of it. 


Lycoming F. Ins. Co, vs. Storrs. 
—§ 97. 


$109. Lire— Action— Pleading.— FEvidence.— Notice of 
Death.—Application.—A narr in assumpsit will not support an 
action on a policy of life insurance under seal. It must be debt 
or covenant. 

McManus vs. Cassiday, 16 P. F., Sm., 260. 

A general objection to evidence will enable the excepting party 
ufterwards to assign any cause of objection to the evidence. If 
the proponent wishes the grounds of objection to be specified, he 
must call upon the exceptant to state them at the trial, and have 
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them incorporated in the bill of exceptions. Where the assurer 
agrees to pay the sum assured “ upon the death” of a party, no 
notice of the death to the assurers need to be given before suit 
brought. Where a policy makes the application a part of the 
vontract, it is error to admit the policy in evidence without pro- 
ducing or accounting for the application. 

Lycoming Ins. Co. vs. Sailer, 17 P. F. Sm., 108; Same vs. Storrs, 39 
Leg. Intell., 189; Farmers’ and Mechanics’ Mutual Ins. Co. vs. Meckes, 33 
Id., 317. 

Penn Mutual Aid Society vs. Corley. 

Rep’d Jour’l, p. 493. 


PREMIUM NOTE. 


$110. Fire.—Liability on when Policy is Refused as Differ- 
ing from Contract with Agent.—Cancellation Clause.—Evidence of 
Custom.—In a suit to recover on a premium note it was claimed 
that the policy had been refused by the insured as not contain- 
ing the cancellation clause as agreed by the agent who made the 
preliminary contract. Proof that there was a custom observed 
by ten or twelve insurance companies to insert a particular 
clause in their policies permitting insured to cancel. Held, not 
admissible to establish a similar custom on the part of another 
company. Where the insured refused to accept the policy issued 
to him and declined to pay his premium note on the sole ground 
that the policy did not contain a clause which he alleged the 
company’s agent had agreed it should contain. Held, that when 
sued upon the note, he could not give evidence of a custom on 
the part of insurance companies to insert such a clause in their 
policies. Where the application for insurance does not attempt 
to set forth all the provisions to be contained in the policy, and 
the agent of the company, with or without authority, represents 
that it will contain certain stipulations which are not unlawful, 
the applicant may refuse to accept the policy when issued, if it 
does not contain them ; but he must make his election and no- 
tify the company without delay ; otherwise he will be deemed to 
have accepted it. In such case, when sued upon his premium 
note, he may make parol proof of the agent’s representations. 

American Ins. Co. vs. Neiberger. 

Rep’d Jour’, p. 514. Mo. 8. C, 
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REINSURANCE. 


§111. Fme.— Payment of Reinsured as a Measure of Liabil- 
ity.—Where an insurance company, after having taken a risk and 
reinsured in another company to indemnify itself against loss on 
its policy, discharges its liability by the payment of a less sum 
than that for which the original insurance was effected, the sum so 
paid by it will be taken as the amount of damage sustained, and 
the measure of indemnity to be recovered from the reinsuring 
company ; provided such sum is within the amount of the rein- 
surance policy, and does not exceed the amount of actual loss, 
and such policy contains no condition for pro rating loss or limit- 
ing liability. . 

1 Parsons on Mar. Ins., 299 ; Herkinroth vs. Ins, Co., 1 Barb. Ch., 363 ; 
Merry vs. Prime, 2 Moss., 176; Merch. and M. Ins. Co. vs. Wash. Ins. Co., 
| Handy, 408, 425 ; Emerigon Traite des Ass. Mere tr. 201, 202 ; I]. Mut. 
Ins. Co. vs. Andes Ins. Co., 67 Ill, 362; Horn & Bokee vs. Mutual Safety 
Ins. Co., 1 Sandf. Ch., 187, 2 Comstock, 235 ; Blackstone vs. Allemania 
Ins. Co., 56 N. Y., 104; Ins. Co. vs. Cushow, 41 Md., 59, and Eagle Ins, Co. 
vs. Lafayette Ins. Co., 9 Ind., 443. 


Detroit F. & M. Ins. Co. vs. Commer. Mut. Ins. Co. 
Rep'd Jour’, p. 549, Onw 8. C. 


TITLE. 


§ 112. Fire.— Objections to a Waiver of Proofs of Loss.—Ex- 
ecution Without Delivery of Trust Deel.—A refusal to pay on the 
specifi¢ ground that the title was unsatisfactory is a waiver of 
objections to defects in proofs of loss, concerning which nothing 
is said. 

Spooner vs. Ins. Co., 53 Vt., 156 ; ‘Taylor vs. Ins. Co., 9 How., 390. 

The execution of a trust deed to another of which he was ig- 
norart, though he had consented that it might be done, where 
there had been no delivery and the property was treated in all 
respects as if no such instrument had been executed, and the 
control of it had never been surrendered, does not affect the rep- 
resentation of the insured that his title is that of fee-simple. 

Elmore vs. Marks et al., 39 Vt., 539. 
Walsh vs. Vt. M. F. Ins. Co. 
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$113. Fire. — Assignment by Married Woman. — In- 
surable Interest of Assignee.—Knowledge of Agent.— Waiver of 
Proofs of Loss.— Practice, Joinder of Parties—The policy in- 
sured E. and her son A. on a barn on their farm. The title to 
the land was in E., who had verbally agreed to convey to A. one 
half of the land. The barn was half on the land thus considered 
as his, the other half on that of E. A. then paid half the cost 
of building a barn and entered into possession. Then it was 
agreed that he should give back his interest to E., and an assign- 
ment of the interest of A. in the policy to E. was indorsed on it 
with the consent of the company through its agents. Held, that 
a verbal agreement to convey by a married woman in Rhode Isl- 
and is void, and the contract so far as concerns A. was appar- 
ently void, ad initio, and no insurable interest existed in him. 
Bishop Married Women, Vol. I, 2601, Vol. II, 2180; Pilcher vs. Smith, 
2‘Head., 208 ; Lane vs. McKeon, 15 Me., 304; Warner vs. Sickles, Wright 
81; Miller vs. Hine, 13 Ohio, St., 565; May on Ins., 296; Stockdale vs, 
Dunlap, 6 M. & W., 224; Steinback vs. Fenning, 6 Eng. L. & Eq., 41; 
Tuckerman vs. Home Ins. Co., 9 R. I., 414; Columbia Ins. Co. vs. Law- 
rence, 2 Pet., 25, 47. 


But such want of interest will not vitiate the policy further 
than as concerns A., and if the entire interest remained in E. 
she should recover for the whole, in the absence of any condition 
in the policy requiring the interest of the insured to be stated. 
If, on the other hand, any insurable interest existed in A., the 
assignment was a valid trahsfer of that interest to E., who could 
still recover. 


May on Ins., 374 ; Peck vs. New London Ins. Co., 22 Conn., 575. 


Held, that knowledge by the agent of the transfer of title, and 
the written assignment, was sufficient compliance with a condi- 
tion requiring written consent of the company to the transfer. 
Under the form of assignment here used the insurance became 
direct on the property of the assignee. 


Fogg vs. Middlesex Mut. F. Ins. Co., 10 Cush., 339. 


Held, that an agreement to waive proofs of loss cannot be de- 
nied by setting up a subsequent agreement to arbitrate, which 
was never carried out. Held, that A., being improperly joined as 
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a party, his name may be stricken out, and judgment entered in 
favor of E. 


Perry vs. Mechanics’ Mut. Ins. Co, 
Rep'd Jour’l, p. 409. 


VACANT. 


$114. Fire.—Construction.of Indorsement by Agent.— Authority 
of Agents.—The agent indorsed on the policy, “ The dwelling be- 
ing unoccupied for a short time, but being in charge of a trusty 
person living near by, shall be no prejudice.” The indorsement 
was made in view of a particular vacancy which occurred, but 
the general agent told the insured that the clause would hold 
good with regard to a subsequent vacancy. Held, that the lan- 
guage was general and not necessarily limited to a single case. 
Held, that it was within the scope of the general agent’s power 
to give verbal extension to the indorsement notwithstanding a 
provision requiring agreements to be indorsed in writing. 

Underwood vs. Farmers’ Joint-Stock Ins. Co., 57 N. Y., 500 ; Pechner vs. 
Pheenix Ins. Co., 65 N. Y, 195; Marcus vs. St. Louis Mut. Life Ins. Co., 
68 N. Y¥., 625; Walsh vs. Hartford Fire Ins. Co., 73 N. Y., 5; Van Allen vs. 
Farmers’ Joint-Stock Ins. Co., 64 N. Y., 469; Marvin vs. Universal Life 
Ins. Co., 85 N. Y., 278. 

Held, that subsequent vacancies were covered by the indorse- 
ment. 

Steen vs. Niagara F. Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 4 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas No. 4 of Philadelphia County. 


PENN MUTUAL AID SOCIETY 
US. 


CORLEY.* 


A narr in assumpsit will not support an action on a policy of life insurance 
under seal. 

A general objection to evidence will enable the excepting party afterwards to 
assign any cause of objection to the evidence, If the proponent wishes the 
grounds of objection to be specified, he must call upon the exceptant to 
state them at the trial, and have them incorporated in the bill of excep- 
tions. 

Where the assurer agrees to pay the sum assured ‘‘upon the death” of a party, 
no notice of the death to the assurers need to be given before suit brought. 

Where a policy makes the application a part of the contract, it is error to ad- 
mit the policy in evidence without producing or accounting for the appli- 
cation. 


This was an action on a life policy, which provided that the Soci- 
ety would pay the plaintiff $2,000 “upon the death of Patrick 


* Opinion rendered Feb. 20, 1882. From The Legal Intelligencer. 
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Corley.” It also provided that the application should constitute a 
part of the contract. The declaration was in assumpsit, but the pol- 
icy was under seal. Upon the trial the plaintiff offered the policy in 
evidence, and the defendant objected. The policy was admitted and 
an exception sealed. Plaintiff then proved the death of Patrick Cor- 
ley and rested. 

The court instructed the jury to find for the plaintiff, if they 
believed the evidence. 


Messrs. Suarp & Atieman, for Plaintiff in Error. 

1. The policy should not have been admitted. 

(a) Because it was not accompanied with the application. Lycom- 
ing Ins. Co. vs. Storrs. 39 Legal Intell., 139; Farmers’ Ins. Co. vs. 
Meckes, 38 Id., 317. 

(b) Because the navr was iv assumpsit and the policy was under 
seal. Schaeffer vs. Geisenbeyer, 11 Wr., 500; McManus vs. Cassidy, 
16 P. F.S., 260. 

2. No proof was offered that the company had been notified, be- 
fore suit brought, of the death of Patrick Corley. 

When a promise to pay money is contingent upon the happening 
of an event, which must of necessity be peculiarly within the knowl- 
edge of the promisee, notice of the happening of the event must be 
given the promisor, before an action can be maintained. Parsons on 
Contract, Vol. 2, pp. 669, 670; Vyse vs. Wakefield, 6 M. & W., 442; 
8 Dowl. P. C., 377, 4 Jur. 509; Affirmed on Error, 7 M. & W., 126; 
souvier’s Dictionary, Edition 1864, Title, ‘“ Notice,” 241, first column 
Par. (4) (5); See Taylor vs. Whiteman’s Administrators, 3 Gr. 138, 
138. 

Turoporr F. Jenkins, Esq., for Defendant in Error. . 

No reason was assigned for the objection to the policy. The as- 
signment of error is therefore bad. 

As the defendant appeared, it did not matter whether the summons 
was in debt or case; the narr was in debt or pleas either responsive 
or bad. Non assumpsit was a bad plea and a nullity. The society's 
good pleas then were affirmative and the burden was on them. 


Srerrett, J. 
The declaration in this case is somewhat peculiar. It has some of 
the distinctive features of a narr in case, but it is devoid of essential 
characteristics of both debt and covenant. After reciting that the 
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company, by an instrument of writing under seal, called a certificate 
of membership, insured the life of plaintiff’s husband to the extent of 
$2,000 for her benefit, and promised under its seal to pay her that 
sum upon his death, and averring that he afterwards died, and 
thereupon the said sum became payable to her, &c., the declaration 
alleges the breach in the following words: “Yet the defendant, not 
regarding its said promise, has hitherto neglected and refused, 
and still does neglect and refuse, to pay the said plaintiff the sum of 
$2,000, or any part thereof, although often requested by the plaintiff 
so to do, whereby the plaintiff has sustained damages to the 
amount of $5.000, and therefore she brings suit, &c.” If good for 
anything, this must be regarded as a declaration in assumpsit. The 
summons was in that form, and the action was so recognized in 
the pleas and on the trial, as appears by the bill of exceptions. 

The certificate of membership recited in the declaration, unaccom- 
panied by the application therefor, was received in evidence under a 
general objection and exception. This is the subject of the first as- 
signment of error, in support of which several distinct positions are 
taken. Inasmuch as the company was not called upon at the time to 
specify, it cannot be considered as having waived any ground of ob- 
jection to the admission of the certificate that might then have been 
specifically urged. .; 

It is contended, in the first place, that, in connection with and as 
part of the certificate, the plaintiff was bound to offer the application 
for membership, or give a satisfactory reason for not doing so. 

The certificate provides that “if the proposals, answers, declara- 
tions and representations made by the aforesaid member in his ap- 
plication for membership, and which are hereby made a part of this 
certificate, as if fully herein recited, and upon the faith of which this 
agreement is made, shall be found in any respects untrue, then 
and in such case this certificate shall be null and void,” &c. In view 
of this provision it was clearly incumbent on the plaintiff to present 
the application in connection with the certificate of which it forms a 
part, or account for its non-production. The reason of this has been 
so clearly pointed out in several cases, that it is unnecessary to 
add anything to what has been there said: Lycoming Ins. Co. vs 
Sailer, 17 P. F. Sm., 108; Same vs. Storrs, 39 Leg. Intell., 139; Farm- 
ers’ and Mechanics’ Mutual Ins. Co. vs. Meckes, 38 Id., 317. There 
is nothing upon the record in this case to excuse the non-production 
of the application. 


It is also contended that the admission of the contract of the cer- 
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tificate of membership under the corporate seal of the company was 
precluded by the form of action adopted. We think this position is 
also well taken. Where, as in this case, the cause of action arises 
upon a specialty or writing under seal, it is well settled that the ac- 
tion must be debt or covenant as the case may be: McManus vs. 
Cassidy, 16 P. F. Sm., 260, and case tuere cited. While the Legisla- 
ture, by statutes of amendment, and the courts, by judicial construc- 
tion, have gone far to relieve against technical distinctions which 
sometimes interfere with the trial of causes on their merits, they 
have not yet obliterated the boundary lines between the different 
form of actions as they are defined by the common law. If the 
contract on which the claim of the plaintiff below is based had been 
properly in evidence, the instruction complained of in the second as- 
signment of error would have been unobjectionable. There is noth- 
in the nature of the contract or in any of it provisions requiring 
either notice of death or demand before bringing suit. 

The third assignment of error is destitute of merit. The jurors 
summoned to serve for the week preceding the trial were in attend- 
ance, and from them the jury was duly impaneled and sworn to try 
this case. In the absence of any evidence to the contrary, it must be 
presumed that they were in attendance by direction of the the court. 

Judgment reversed, and venire facias de novo awarded. 
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Upon the dissolution or civil death of a corporation, all ‘its real estate, by the 
strict rule of the common law, reverts to the original owners or their heirs, 
and all its personal estate vests in the Crown, in England, and the State 
here, and all debts due to or from it are, by operation of law, extinguished. 
But a court of equity will, upon the dissolution or civil death of a corpora- 
tion, lay hold of its corporate property as a trust fund for creditors and 
shareholders, and distribute it for their benefit. 


It is the settled policy of this State, at least so far as domestic corporations are 
concerned, that upon their dissolution, however that may be effected, they 
shall nevertheless be regarded as still existing fer the purpose of settling 
up their affairs, and having their property applied for the payment of their 
just debts, and no reason is perceived why the same policy should not, so 
far as practicable, be extended to foreign corporations that have property 
here, and are located among us for business purposes. 

Where a decree against a corporation in terms declares it to be dissolved, and 
appoints a receiver,yet in other parts thereof authorizes suits to be brought 
and defended in the namg of the corporation for the purpose of winding up 
its affairs and paying its debts, and it is also authorized for the same pur- 
poses to make in its corporate name, all necessary conveyances of its prop- 
erty and effects, the corporation will not be treated as absolutely extin- 
guished, but regarded as kept in existence to collect and apply its assets to 
the payments of its debts. 

The lien of an attachment rightfully acquired by a levy upon the property of 
a corporation, domestic or foreign, doing business in this State, and holding 
property here, will not be defeated by a decree under insolvent proceedings, 
dissolving the corporation and appointing a receiver to take charge of its 
assets and effects. The corporation will be treated as still existing for the 
purpose of enforcing the attachment lien, by proceeding to judgment and 
execution. 


The death of a plaintiff pending the suit must be taken advantage of by plea in 
abatement, otherwise the judgment in his name will be binding. 


Where the fact of the death of the sole defendant to a suit is admitted, or the 
court itself is cognizant of such fact,it will not be justified in entering up a 


*Opinion Filed at Springfield, March 28, 1882, from advance sheets of Illinois Reports. 
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judgment without the legal representatives of the deceased being first made 
parties. In such a case, if the plaintiff does not, within a reasonable time, 
take the proper steps to make them parties, the court should, on its own 
motion, enter a judgment or order that the suit abate. 


Every pleading which sets up matter in abatement, which does not appear of 
record to be true, must be verified by affidavit, and if not so verified, should 
be stricken from the files, on motion. So, a suggestion of the dissolution of 
a defendant corporation by its receiver and successor, the receiver not seek- 
ing to be made a party and the paper not verified, cannot be acted on by 
the court, and the plaintiff is not bound to answer it as a plea in abate- 
ment. 


































By the common law, in the absence of any statutory provision on the subject, 
a judgment against a dead person, either natural or artificial, is absolutely 
void, and the fact that service may have been obtained, or the suit com- 
menced before the death of the party, makes no difference. This rule of 
the common law as to judgments against natural persons, is still in force in 
this State. 

There is nothing in section 11, of the Abatement act, that authorizes the repre- 
sentative of a deceased defendant to intrude himself into a case for the pur- 
pose of suggesting the defendant’s death, except it is done to make himself 
a party to the suit for the purpose of defense, or other legitimate object. 
To avail himself of the statute he must submit himself unreservedly to the 
jurisdiction of the court, and be substituted as a defendant for all purposes. 

A judgment taken against an infant, dead person, married woman, and the 

| like, when the character of such person is not properly brought to the at- 

tention of the trial-court, and made to appear of record, must be reviewed, 
in the first place, in the court where the judgment was rendered, by writ of 
error coram nobis, or by motion, under the modern practice. 

If a corporation is absolutely extinct, so as to be presumed civilly dead, no 
writ of error can be prosecuted in its name to correct an error in the circuit 
court, but it should be prosecuted in the name of the receiver, where one 
has been appointed, as its legal representative, and the law in this respect 


cannot be changed or suspended by a decree of any court, foreign or do- 
mestic, 


Messrs. Carr & Reynoxps, for plaintiff in error. 
C. L. Conxurna, for defendant in error. 





Motkey, J. 

Alfred K. Fassett, a creditor of the Life Association of America, a 
corporation organized under the laws of, and having its principal of- 
fice and place of business in the State of Missouri, on the 15th of 
October, 1879, sued an attachment out of the Circuit Court of San- 
gamon County, and caused the same to be levied upon certain lands 
belonging to the company in this State, where it had lately been do- 
ing an insurance business. Subsequently, on the 18th of the same 
month, by a decree of the Circuit Court of the city of St. Louis, on 
the petition of William S. Relfe, superintendent of the Insurance 
Department of the State of Missouri, the Life Association of America 
was declared insolvent and dissolved, and by virtue of the proceed- 
ings there had, all its assets and property, of every kind and descrip- 
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tion, were turned over to, and by the decree declared to be vested 
absolutely in, the said William S. Relfe, as the receiver and successor 
of the company. Subsequently, on the 20th of February, 1880, the 
said Relfe, in his character of superintendent, by leave of the court, 
entered a special appearance in the attachment proceeding com- 
menced by Fassett against the company, for the purpose of filing a 
written suggestion of the dissolution of the company under the legal 
proceedings in Missouri, as above stated. Fassett, by his counsel, en- 
tered a formal motion tostrike the suggestion from the files,on the hear- 
ing of which Relfe offered in evidence the record of the proceedings in 
the St. Louis Circuit Court,limiting his appearance for that purpose only. 
Upon consideration of the matter, the Circuit Court entered an order 
striking the suggestion from the files, to reverse which order Relfe 
removed the cause to the Appellate Court for the Third District, 
where the same was affirmed, and Relfe now brings the record to this 
court, by writ of error, for review, and assigns for error the affirming 
of the order of the circuit court sustaining the motion to strike the 
suggestion from the files. 

Whether Relfe, as superintendent of the Insurance Department of 
Missouri, under the circumstances stated, is entitled to the property, 
and to administer the same under the laws of Missouri, is not di- 
rectly presented by this record. Under our statute it would have 
been perfectly competent for him to have entered an appearance, 
and by interpleader submitted his rights in the attached estate to 
the consideration and judgment of the court. This, however, he 
very carefully and studiously avoided. We are not aware of any 
rule of law or practice that warrants the filing of such a sugges- 
tion under the circumstances stated, unless it be assumed that 
our Statute of Abatement applies to corporations as well as in- 
dividuals. It is, well understood, in the construction of statutes, 
the word “person” or “persons” is often held to include corpo- 
rations. Indeed, by the 5th clause of section 1, of chap. 131, Rev. 
Stat. entitled “Statutes,” it is expressly provided that “the word 
‘person’ or ‘ persons,’ as well as all words referring to or import-_ 
ing persons, may extend to and be applied to bodies politic and 
corporate as well as individuals,” and the position that the several 
provisions of the Abatement act relating to the death of parties 
were intended to apply to a dissolved corporation which has a 
legal successor, is not without force. But whether this be so or 
not, and about which we express no opinion, we are clear there 
is nothing in the Abatement act that warranted the course taken 
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by Relfe to raise the question of the dissolution of the company. 
The 11th section of that act provides, in substance, that where a 
sole defendant in any action dies before final judgment, such ac- 
tion shall not on that account abate, if it might originally have 
been prosecuted against his legal representatives, but in such case 
“the plaintiff, petitioner or complainant may suggest such death 
on the record, and shall, by order of the court, have summons 
against such person or legal representative,” etc. 

There is clearly nothing in this provision that authorizes the rep- 
resentative of a deceased defendant to intrude himself into a case for 
the purpose of making such a suggestion, unless it is done to make 
himself a party to the suit for the purposes of defense,or other legit- 
imate object. To avail himself of the statute he must submit 
himself unreservedly to the jurisdiction of the court. The object 
of the statute was to provide a cheap and expeditious mode by which 
the legal representatives of a deceased party to a suit may be substi- 
tuted for the deceased. The representatives of a deceased defend- 
ant are not bound to make such application. They may or may not, 
just as they please; but if they elect to do so, they must be substitut- 
ed for all purposes. On the other hand, if they omit or decline to 
make application to be thus substituted, they are not to be prej- 
udiced by it. If the plaintiff proceed and take judgment against a 
deceased defendant without making his legal representatives parties, 
he does so at his peril. As to his legal represéntatives, it will be time 
enough for them to interpose when it is sought to enforce the judg- 
ment. Not having been made parties to it, they are not bound by it. 
As to them it is simply a nullity. 

It is not to be inferred from anything we have said that where the 
fact of the death of a defendant to a suit is admitted, or where the 
court itself is cognizant of such fact, it would be justified in entering 
up a judgment without the legal representatives of the deceased be- 
ing first made parties. In such case, if the plaintiff does not, within 
a reasonable time, take the proper steps to make them parties, the 
court should, on its own motion, enter a judgment or order that the 
suit abate. ' 

But it may be claimed that although the limited appearance of 
Relfe, and the filing by him of the suggestion, cannot be regarded 
as an application, under the statute, to be admitted as a party to the 
suit, as we have held it cannot, still, the civil death of the defendant 
constituted matter of abatement, and Relfe, as the legal representa- 
tive of the defendant company, had, on common-law principles, the 
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legal right to appear in the cause for the purpose of interposing 
such defense, and in this view the suggestion should be regarded in 
the nature of a plea in abatement. Viewing it in this light, the 
suggestion was clearly insufficient, both in form and substance. It is 
well settled that every pleading which sets up matter in abate- 
ment, which does not appear of record to be true, must be verified 
by affidavit, and if not so verified, should, on motion, be stricken 
from the files. King vs. Haines, 23 Ill., 340 ; Cook vs. Yarwood, 41 
id., 115; McNab vs. Bennett, 66 id., 157. The law has wisely prescribed 
certain forms in which defenses of all kinds are required to be in- 
terposed, and a proper administration of justice requires they should 
be substantially followed. In the case last cited, where an informal 
motion in the nature of a plea in abatement had been made to dis- 
miss the suit for an alleged want of jurisdiction, which was unsup- 
ported by affidavit, and had been stricken from the files on motion, 
this court, in holding there was no error in doing so, said: ‘“ Even 
if the question could have been raised by motion, the court did not 
err in striking the paper from the files, because it was not informed 
in any proper manner as to the truth of the extrinsic facts alleged in 
the written motion.” The statement of facts in the suggestion were 
in no manner verified, hence the court was not authorized to act 

“upon it when filed, even if it had, in other respects, been a form- 
al plea in abatement, and the plaintiff was under no obligation 
to answer it. Nor was the insufficiency of this paper, considered in 
the nature of a plea, cured, in this respect, by Relfe subsequently 
offering in evidence the record of the proceedings in the St. Louis 
Circuit Court, for that did not at all change the character of the paper 
as originally filed, and, upon the motion to strike it from the files, 
the only question which the court could properly consider, was 
whether the paper, as originally filed, was legally sufficient, and that 
was purely a question of law, upon which the record could not have 
the slightest bearing. The record being a mere instrument of evi- 
dence, there was no issue of fact to which it could possibly relate, 
hence the offering it in evidence was of no legal consequence or sig- 
nificance whatever. 

Upon the dissolution or civil death of a corporation, all its real 
estate, by the strict rule of the common law, reverts to the original 
owners or their heirs, and all its personal estate vests in the Crown, 
in England, and the State here, and all débts due to or from it are by 
operation of law extinguished. Angell & Ames on corporations, 195. 

Equity, however, views the matter in quite a different light. In 
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equity the corporation is regarded as a trustee holding the corporate 
property for the benefit of its creditors and shareholders, which, 
upon its dissolution or civil death, a court of chancery will lay hold 
of as a trust fund, and distribute for their benefit. With a view of 
mitigating the rigor of the common law with respect to the effects of 
a defunct corporation, the legislature of this and most, if not all, 
of the other States of the Union have, by appropriate legislative en- 
actments, provided for a just and equitable distribution of their 
assets in cases of insolvency, or sudden dissolution from any cause, 
and our own act on the subject contains a provision which in express 
terms extends their corporate existence two years from the date 
of their dissolution, for such purpose. Sections 10 and 25, chap. 32, 
Rev. Stat. 

From these and other provisions of the statute it clearly appears 
that it is a part of the settled policy of the State, at least so far as 
domestic corporations are concerned, that upon their dissolution, 
however that may be effected, they shall nevertheless be regarded 
as still existing for the: purpose of settling up their affairs and 
having their property applied for the payment of their just debts, 
and we see no sufficient reason why the same policy should not, 
so far as practicable, be extended to foreign corporations that 
have property here, and are located among us for business pur- 
poses. These wise and wholesome laws have been ordained chiefly 
for the protection of our own citizens, and it is but just they should 
be enforced, so far as may be, against foreign as well as domestic 
corporations. 

When the attachment in this case was sued out, there was no legal 
impediment in the way of enforcing the plaintiff's claim. It was 
rightfully levied upon the company’s lands, and became an existing 
lien upon them, and a security for the attaching creditor's claim. If 
the company were a domestic corporation, it is clear this lien could 
not be defeated by a decree of dissolution under insolvent proceed- 
ings here. The company would be regarded, notwithstanding such 
decree, as still existing, for the purpose of enforcing the attachment 
lien, by proceeding to judgment and execution in the usual way, 
and we see no sufficient reason why foreign corporations owning 
property and doing business here should not be regarded in the 
same way, and placed upon an equal footing in this respect with do- 
mestic corporations. “ 

Whatever may be the effect of a decree of dissolution in the State 
creating the corporation, it may nevertheless be regarded as at least 





1882.] Life Association vs. Fassett. 503 


a de faclo corporation here, for the purpose of enabling creditors to 
reach its effects in this State. This view is not only eminently just 
to the creditors here, but places all corporations doing business in 
this State upon the same footing in this respect. This view of the 
matter is substantially recognized in City Ins. Co. of Providence, vs. 
Commercial Bank of Bristol, 68 Ill., 348, which was a case, in all its 
essential features, like the present. It was there said: “There is 
nothing in the comity which exists between States that makes it 
improper our courts should afford this remedy (attachment), not- 
withstanding the fact, by the laws of the State which created this 
corporation, it effects are in the hands of a receiver.” 

It is not denied, or even questioned, that by the common law a 
corporation which has been dissolved absolutely, for all purposes 
whatsoever, stands upon the same footing as a dead person with re- 
spect to any power in the courts to enter a valid judgment against 
it. In the absence of any statutory provisions on the subject, the 
manifest logic and reason of the thing is the same in both cases. 
Much the largest portion of the authorities on this subject relate to 
natural persons, and it is to be regretted they are anything but har- 
monious. 

Much of the confusion and uncertainty which prevail in the au- 
thorities on this subject is attributable, doubtless, to the fact that 
courts, in jurisdictions where the common-law system obtains, in at- 
tempting to follow the adjudications of other courts, have failed to 
distinguish the cases resting on purely common-law grounds from 
those resting, in whole or in part, upon statutes modifying the com- 
mon law. A careful examination of the authorities clearly shows 
that a judgment by the common law, in the absence of any stat- 
utory provisions on the subject, against a dead person, either nat- 
ural or artificial, is absolutely void, and the fact that service may 
have been obtained, or the suit commenced, before the death of the 
party, makes no difference in this respect; and this was unquestion- 
ably the rule from the earliest period of the common law down 
to the seventeenth year of the reign of Charles II, when the 
British Parliament passed the first act somewhat modifying the 
common law on the subject. Randal case, 2 Mod., 308; 1 Salk., 8; 
2 Sandf. 72,note m. The rule of the civil law was the same. 7 Rob. 
Practice, 157, , 

By statute (17 Car. 2, chap. 8, sec. 1,) it was enacted, in substance, 
that the death of neither plaintiff nor defendant, between verdict and 
judgment, should be assigned for error, provided the judgment 
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should be entered up within two terms after such verdict. The 
courts of Westminster, in giving a construction to this act, held 
that where a party—and there was no difference between plaintiff 
and defendant in this respect—died in term time, though before ver- 
dict, the cause might nevertheless proceed to trial and judgment, 
upon the theory the entire term was in contemplation of law but one 
day. (2 Sandf. 72, note m.) The judgments in these cases were en- 
tered precisely in the same manner as if the death of the party had 
not occurred, and the statute applied as well where the right of 
action did not survive to or against the legal representatives of the 
deceased party, as where it did. Ibid. 

The next legislation on the subject was the statute of 8 and 9, 
W. 3. Section 6, chapter 11, of that act, provided, in substance, 
that in all actions to be commenced in any court of record, if the 
plaintiff or defendant should happen to die after interlocutory and 
before final judgment, the action should not by reason thereof 
abate, if such action could be originally prosecuted or maintained 
by or against the executors or administrators of the party dying ; 
but the plaintiff in such case, or, in the event of his death after such 
interlocutory judgment, his executors or administrators, might have 
a scire facias against the defendant, or, if he should die after such 
interlocutory judgment, then against his executors or administrators, 
to show cause why damages should not be assessed or recovered in 
such action, etc. It will be perceived that this act is in some of its 
main features much like our own statute on this subject, and is 
doubtless the original from which our own was modeled, though ours 
is unquestionably a great improvement on the English model. This 
act, it will be further observed, extends only to cases where the death 
of either party occurs after an interlocutory judgment. 

This briéf reference to the earlier decisions founded on the com- 
mon law, and subsequent legislation on the subject, clearly shows 
that the idea that a judgment against a dead person is voidable only, 
had its origin in the construction given to the act of 17 Car. 2, above 
mentioned, and any extension of the doctrine to cases not falling 
within that act, or other acts of a similar character, would, on princi- 
ple, be a clear misapplication of it. It is also to be observed that these 
statutes, having both been passed since the fourth year of the reign 
of James I, are not of any binding force in this country, and it is 
clear the deéisions of the English courts construing them are likewise, 
on principle, of no authority here, and so far as they have been 
acted upon by the courts of this country in deducing the common 
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law as to the effect of a judgment for or against a dead person, they 
have led, as already remarked, to much misapprehension and confu- 
sion on the subject. Such a judgment, when tested by the common 
law alone, as we have already seen, is absolutely void. Prior to the 
legislation above referred to, there was no difference, as respects the 
validity of a judgment, whether it was rendered against or in favor 
of a dead party. It was equally void in either case. The very word- 
ing of these acts shows such was understood to be the rule at the 
time of their adoption. The law, however, in course of time became 
settled in England the other way, so far as it relates to judgments in 
favor of dead plaintiffs, and the rule became firmly established that 
the death of the plaintiff must be taken advantage of by plea in 
abatement, otherwise the judgment would be binding. And such 
is the general doctrine on the subject at this time. (Stoetzell et 
al. vs. Fullerton, 44 Iil., 108.) And many respectable courts and au- 
thors in this country apply the same rule to judgments against 
deceased defendants, where they die after having been regularly 
served with process. According to these authorities such judgments 
are voidable only, and hence can not be successfully assailed in a 
mere collateral proceeding. Freeman on Judgments, secs. 140 and 
153. 

We are of opinion, however, there is just ground for a distinction 
in the two classes of cases. Where a suit is being prosecuted in the 
name of a dead plaintiff, the defendant may well plead the fact in 
abatement, and there is no great hardship in holding that if he does 
not so take advantage of it the judgment shall bind him, when collat- 
erally drawn in question. In the nature of things, the deceased 
defendant can not plead in abatement, or otherwise interpose, the 
fact of his own death, and his legal representatives, until brought 
into court by the plaintiff, as contemplated by the statute, are not 
supposed to be present, or to know anything about the pendency 
of the suit, and to hold a judgment obtained under such circum- 
stances binding upon them, would seem not only inconsistent with 
well settled principles, but would probably lead to the perpetration 
of great frauds. We are, therefore, clearly of opinion such judg- 
ments are, as already stated, absolutely void. 

In addition to the reasons already given why we hold the com- 
pany to be still existing for the purposes of enforcing the claim of 
defendant in error, it may be further stated, that although the decree 
of the St. Louis Circuit Court, in terms, declares the corporation dis- 
solved, yet by other portions of the decree, for the purpose of wind- 
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ing up the business of the company, paying its debts, etc., suits are 
authorized to be brought and defended in the name of the cor- 
poration, and it is also authorized, for the same purpose, to make, 
in its corporate name, all necessary conveyances of its property 
and effects. It is thus clear, when all the provisions of the decree 
are considered together, as they should be, the corporation is not 
absolutely extinguished for all purposes, but, on the contrary, is ex- 
pressly kept alive, so far as its existence may be necessary, to collect 
and apply its assets to the payment of its debts, (Ramsey vs. Peoria 
M. and F. Ins. Co., 55 IIL, 311,) and therefore it cannot with propri- 
ety be said to be civilly dead to the extent of abating suits pending 
against it in a foreign State. 

If, then, the company still exists in its own State for the purpose of 
suing and being sued, and having its property applied to the pay- 
ment of its debts, and for the purposes of making conveyances and 
transfers of its property to accomplish the same ends, how can it 
consistently be said that it has no existence here, for like purposes ? 
The attached lands in this State still belong to the company, unless 
they have since been conveyed by it to some one else, for the title to 
them could not possibly have passed by the Missouri decree to the 
receiver. (City Ins. Co. vs. Com. Bank, 68 Ill, 348.) If they have 
subsequently been conveyed by the company, the grantee took them 
subject to the attachment lien. 

But there is still another view of this case which we regard as 
fatal to plaintiff in error. If the corporation is absolutely extinct, 
so as to be pronounced civilly dead, on what principle can this 
writ of error be maintained? It is a familiar doctrine that the 
suing out of a writ of error is the commencement of a new suit, 
and assuming the circuit court erred in not abating the suit, and 
that the error may be corrected upon a writ of error coram nobis, 
then this writ of error should have been prosecuted in the name of 
the receiver, as the legal successor of the corporation. Upon the hy- 
pothesis just stated there is no more propriety in suing outthe present 
writ of error in the name of the defunct corporation, than their would 
be in an heir or executor suing out a writ of error in the name of the 
deceased ancestor or testator, to reverse a judgment entered against 
him in his life-time, and it will be admitted such a writ could not be 
maintained. Nor does the fact that the Missouri decree authorized 
suits to be brought in the name of the corporation after its alleged 
dissolution, make any difference in this respect here. That provision 
of the decree, whatever its effect might be in Missouri, could not 
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affect the legal procedure of our courts. By the law of this State no 
suit can be maintained in the name of a dead person, where the ob- 
jection is taken in apt time, or the fact appears of record, and it is 
clear the law in this respect cannot be changed or suspended by the 
decree of any court, foreign or domestic. It follows, therefore, that 
if the position of plaintiff in error is correct, this writ of error 
should be dismissed. Barrett ex. ux. vs. Gaston, Exr. Breese, 255. 

Moreover, if the error complained of existed, and the suit was 
brought by the proper party, still, under the circumstances of this 
case, we do not think this is the proper forum in which to obtain 
redress. The doctrine is well settled that a judgment taken against 
an infant, dead person, married woman, or the like, where the char- 
acter of such person is not properly brought to the attention 
of the trial court, and made to appear of record, must be 
reviewed, in the first place, in the court where the judgment was ren- 
dered. The judgment in such cases is supposed to be founded upon 
a misapprehension of facts, hence the error is required to be correct- 
ed in the same court, as courts of error proper only review errors in 
law. By the common law the ordinary method of correcting an error 
of this kind is by a writ of error coram nobis, but the modern prac- 
tice is to accomplish the same thing by motion. If the court should, 
on proper application, refuse to correct the error where its existence 
is clearly established, the question would then be reviewable in this 
court,—and so it would, also, if the question was properly raised, and 
the error made to appear of record in the first instance; but, as we 
have already seen, that was not done in this case. 

Upon all the grounds suggested, we think the law is with the 
defendant in error. 

Judgment affirmed. 





SUPREME COURT OF TENNESSEE. 


ROYAL INS. CO. 
vs. 


McCREA, MANNY & CO. 


A policy of insurance which is conditioned to be void if the assured shall have, 
or shall hereafter make, any other insurance on the property, or any part 
thereof, without the consent of the company written thereon, is avoided 
by subsequent valid insurance of which the first company had no notice, 
although two other companies, whose policies on the same property issued 
contemporaneously with the first policy, were also released by the same 
over-insurance as adjudged by the counts, and although the prior avoidance 
of these policies reduced the amount of the insurance within the additional 
insurance allowed by the first policy. 


Appeal in error by the Royal Ins. Co. from a judgment recovered 
by McCrea, Manny & Co., on policy No. 4, in the list of policies 
given in the case of the American Central Company, just decided, and 
for the same loss. The principal defense, both in this court and the 
court below, was that of over-insurance, upon substantially the same 
proof as in the foregoing case of the policies issued, their dates 
and amounts, and proceedings had thereon. The reply to this de- 
fense was not the same as in the previous case, for, although the pol- 
icy was obtained by the assured through Peck & Cahill, these per- 
sons were not the agents of the Royal Ins. Co., and only acted as 
insurance brokers. A broker who effects insurance under no employ- 
ment by the insurer, but for a commission upon the premiums re- 
ceived for such risks as he procures to be offered, and the insurer 
chooses to accept, is not the agent of the insurer in such a sense as 
to bind the insurer by notice to the agent. Devens vs. Mechanics’ 
& Tr. Co., 88 N. Y., 168. The effort, therefore, was to show thatthere 
was no over-insurance. For this purpose, transcripts of the suits of 
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McCrea, Manny & Co. against the Boatman and Citizens’ Companies 
were introduced in evidence, showing judgments in favor of the 
company, and the argument made that it thence conclusively ap- 
peared that those policies were voidable at the time of the loss. The 
policy of the Royal Company was for $5,000, with the privilege of 
$25,000, and required notice of previous or subsequent insurance, 
and the indorsement of a memorandum thereof on the policy, under 
the penalty that the assured would not otherwise be entitled to any 
benefit under the policy. For the reason given in the preceding 
case, there would be no violation of the condition so long as the ad- 
ditional insurance was within the amount allowed. See also Blake 
vs. Exchange Mut. Ins. Co., 12 Gray, 265 ; Benedict vs. Ocean Ins. Co., 
1 Daly,8. The policy sued on was not affected, therefore, by the other 
policies of the 7th and 10th of January, for these policies only car- 
ried the insurance up to $30,000. Nor were the other policies of 
those dates thus far violated by over-insurance, for they were all is- 
sued with the privilege of the same amount of additional insurance. 
And the insurance of the Aitna and Queen, had been avoided by the 
change in the building. All of the policies of these dates were 
prima facie valid. It was the over-insurance of the Louisiana Mutual 
of the 14th of January, that raised the question, and that insurance, 
if valid, would operate equally on each of the previous policies, all 
of them containing substantially the same provisions as to notice of 
other insurance, and indorsement thereof on the policy. The policy 
of the Louisiana Mutual was not affected by over-insurance, for as 
we have seen, it was on the stock only, and allowed $15,000 additional 
insurance thereon, and the total insurance on stock did not exceed 
$20,000. And the recovery of judgment thereon by the assured 
showed that there was no ground of invalidity. In this view, the 
insurance, after the issuance of the policy of the Louisiana Mutual, 
exceeded the amount allowed by the policy sued on, and the excess 
was not brought to the notice of the defendant, nor, of course, in- 
dorsed on its policy. Kennedy vs. Home Ins. Co., 6 Ins. Law Jour- 
nal, 359, opinion of this court. The plaintiffs sought to avoid the 
result by insisting that $5,000 of the intermediate insurance were 
not real indemnity, because the policies, those of the Boatman and 
Citizens’ Companies, had actually been held to be invalid. The trial 
judge took this view, and charged the jury as follows: “The fact 
of having these policies, ihe Boatman and Citizens’, and suing for 
them would not of itself bar the plaintiffs of their right of showing 
that these policies were really not valid and binding. If you find 
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from the proof, that these policies were sued upon, and judgment 
rendered in favor of the companies, and that these judgments were 
still in force and not appealed from, and that the litigation for said 
sums is ended, the presumption would be that they were subject to 
a valid legal defense, and hence not valid insurance. If you find 
that those policies, amounting to $5,000, were not a valid insurance, 
and that the plaintiffs had no more than $30,000 insurance at the 
time of the fire, then you will find for the plaintiffs so far as the 
sixth stipulation, the stipulation of the policy touching other insur- 
ance, is concerned.” It is important to the insurer to know the 
amount of the insurance upon the property insured against loss by 
fire, in order to properly estimate the risk, because the greater the 
amount of the insurance the less the inducement on the part of the 
assured to watchfulness against loss, and the greater the temptation 
to destroy the property. And it is obvious that the interest to know 
the fact of other insurance is the same whether it exist at the time of 
entering into the contract, or is procured afterwards. The general 
doctrine that a previous or subsequent insurance without notice, un- 
der a policy requiring notice upon pain of forfeiture, discharges the 
insurers from any obligation to pay for a loss happening under such 
circumstances, is well settled, and universally recognized. The pro- 
vision of the policy on this subject is one not regarded with the 
jealousy due to other provisions which work forfeitures, but is up- 
held without reluctance as a fair and just provision for a reasonable 
and proper purpose. May on Ins., § 364. But what is an over-in- 
surance within the meaning of the condition, is one of the vexed 
questions of law about which the authorities are hopelessly in con- 
flict ? It was held in one of the earlier cases, that a prior insurance 
was not less within the condition because it was vitiated by the mis- 
representation of a material fact, and therefore voidable at the elec- 
tion of the insurer. Carpenter vs. Washington Ins. Co., 16 Pet., 495. 
And the rule has been recently applied in favor of a subsequent in- 
surer, although the prior policy contained the same condition, and 
was itself voidable, at the election of the insurer, because of the 
subsequent insurance. Landers vs. Watertown Fire Ins. Co., 25 Alb. 
L. J., 3. A decision of the Court of Appeals of New York, reversing 
8. C.,19 Hun. That court had already held that the prior insurer 
might insist upon a subsequent insurance as being within the condi- 
tion, although the later policy itself contained a similar condition. 
Bigler vs. New York Ins. Co., 22 N. Y., 402. The reason for these 
decisions is, that the policy, relied on as falling within the condition 
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against other insurance of the policy sued on, was valid when issued, 
and, although voidable by the insurer, the condition might be waived, 
whereby the very evil would arise which the condition in the policy 
sued on was intended to obviate. And, therefore, some court broadly 
held that subsequent insurance works a forfeiture of the prior policy 
whether legally enforceable or not. Suggs vs. Liverpool etc. Ins. Co., 
9 Ins. Law Journal, 657 ; Ramsay Mar. Ins. Co. vs. Mutual Fire Ins. 
Co., 11 U. C., 516 ; Jacobs vs. Equitable Ins. Co., 19 U. C., 257 ; 
Allens vs. Merchants’ Mut. Ins. Co., 30 La. An., 1386. If the ground 
of invalidity of the subsequent policy has been waived, it would seem 
necessarily to follow that the insurance would fall within the condi- 
tion of the prior policy. David vs. Hartford Ins. Co., 13 Iowa, 69 ; 
Bigler vs. N. Y. Ins. Co., 22 N. Y., 402 ; Mitchell vs. Lycoming Mut. 
Ins. Co., 51 Penn., 402; Jacobs vs. Equitable Ins. Co., 19 Upper 
Canada, 250. The weight of American authority seems, however, to 
be that the additional insurance, whether prior or subsequent, which 
will fall within the condition, must be valid, and if either void or 
voidable, would not be within the condition. 

The cases are given in May on Ins.,§ 365, note and 25 Alb. L. J., 3. 
The rule was followed by the Supreme Court of Virginia, in a case 
in which the plaintiff, the assured, admitted the invalidity of the sec- 
ond policy under the condition against other insurance, and offered 
to cancel it in court. Sutherland vs. Old Dominion Ins. Co., 8 Ins. 
Law Journal, 181. Other courts have carried the ruling to its logic- 
al result, and enforced the prior policy, although the subsequent 
policy had been paid or compromised, the condition being waived. 
Thomas vs. Ins.Co.,119 Mass., 121 ; Jackson vs. Farmers’ Mut. Ins. Co., 
5 Gray, 52; Lindsley vs. Union Ins. Co., 65 Me., 368 ; Knight vs. Eureka 
Ins. Co., 26 Ohio St., 664. For, say these courts, if the prior policy 
be good when issued, it cannot be invalidated by the subsequent 
acts of the other parties in treating the later voidable insurance as 
valid. And the Supreme Court of Ohio can see no distinction be- 
tween a policy voidable on its face, or voidable for extrinsic matter. 
The consequent insurance, say the court, is either valid or void, and 
in either view, the question is, was it ‘insurance. “The rights of the 
parties under the policy sued on, the prior policy, became fixed at 
the time the loss occurred, and could not be effected by what was 
subsequently done between the assured and third parties.” Ins. Co. 
vs. Holt, 35 Ohio St.,189. “These decisions,” say the editors of 
American leading cases, “avoid the hardship of pronouncing the in- 
surance void in consequence of the failure to give notice of another 
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which is equally invalid, and thus leaving the assured without a 
remedy on either policy, but are perhaps open to the more serious 
objection of enabling the owner of a house to insure it for its full 
value at two different offices, and keep each set of insurers in igno- 
rance of the contract with others without the risk of loss if the secret 
is discovered, and with the certainty of gain if it remains concealed.” 
2 Am. L. C., 899. These decisions did not meet the approval of this 
court when the cases were here before. It was then held that if the 
policies of insurance offered in evidence to show that the defendants 
in error, the assured, had violated the terms of the policies sued on, 
and thereby forfeited their rights of recovery were valid on their 
face and binding between the parties at the time of issuance, no sub- 
sequent acts by the parties thereto, without the knowledge and con- 
sent of the plaintiffs in error, the insurance companies, would defeat 
their right to claim any forfeiture accruing to them by reason of the 
making and acceptance of such policies in violation of the conditions 
of those sued on. In other words, applying the language to the facts, 
if the Boatman and Citizens’ policies were valid on their face, and 
binding between the parties at the time of issuance, as they un- 
doubtedly were—and the policy of the Royal Company was avoided 
by the subsequent over-insurance of the Louisiana Mutual—the for- 
feiture which thereby accrued to the Royal Company could not be 
defeated by the result of any suit brought by the assured on any of 
these policies. The charge of the trial judge was in conflict with 
this ruling, and therefore erroneous. The charge is erroneous for 
another reason. It ignores the ground upon which, as shown by the 
transcripts introduced in evidence, the two suits brought by McCrea, 
Manny & Co. against the Boatman and Citizens’ Companies, were 
decided in favor of the companies. One grave objection to the cur- 
rent of American authority on this subject is, that to restrict the 
condition in question to valid insurance, lets into the suit on one pol- 
icy a wilderness of questions, touching, it may be, many other poli- 
cies not sued on, involves the suit in a maze of complexity, and leads 
to the anomaly of passing, in suit on one policy, upon other policies 
themselves the subject of separate suits. But if these questions are 
gone into, undoubtedly they can influence the result of the pending 
suit only so far as the facts will warrant. And if the facts have al- 
ready been determined in a separate suit on any particular policy, 
those facts must, of course, be looked to. Now the records of the 
two suits show that each of the two companies sued expressly ad- 
mitted, in its answer to the declaration of the plaintiffs, that it had 
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issued to the plaintiffs the policy sued on, and that it put its defense 
upon the ground of subsequent over-insurayce, which issue, upon a 
charge of the court on that very point, was found in favor of the 
company. If it be concluded, then, that in this suit, you may also 
test the validity of the other two policies, it clearly appears that they 
were valid when issued, and were avoided by the over-insurance 
created by the issuance of the policy of the Louisiana Mutual. But 
the issuance of this policy was equally a violation of the same condi- 
tion of the Royal policy now in suit. Upon what principle can the 
over-insurance be held to vitiate those two policies, and not to vitiate 
the present policy which was first in point of time? It cannot be 
that the right to relief on that ground shell be made to depend on 
which suit is first tried. 

If this suit had come on for trial before the other two suits, and 
the same facts had been introduced in evidence, would not the pres- 
ent defendant have been held entitled to relief for the violation of 
the condition of its policy. The fact that other companies have suc- 
cessfully relied on the same defense cannot affect its right. The 
over-insurance, without notice, was a release of all other companies, 
the conditions of whose prior policies were violated, so far as the 
question of forfeiture was concerned. The rights of the parties to 
this extent must turn upon the validity of these policies on their face 
at the time of the issuance of the policy creating the over-insurance 
as to the particular policy sued on. Those rights cannot be made to 
turn upon unvoidability of those policies, on the results of suits on 
compromises between the parties. No question was made in this 
case in the court below upon the invalidity of the Boatman and Citi- 
zens’ Companies for the failure to prepay the premium, and if the 
point had been made, it would have been set at rest by the record of 
the suits on the policies. 

The judg .ent must be reserved, and the cause remanded for a 
new trial. 
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SUPREME COURT OF MISSOURI. 


Ocroser Term, 1881. 


Appeal from Henry Circuit Court. 


AMERICAN INS. CO., Appellant, 
US, 


NEIBERGER.* 


Proof that there was a custom observed by ten or twelve insurance companies 
to insert a particular clause in their policies. 

Held, not admissible to establish a similar custom on the part of another 
company. 

Where the insured refused to accept the policy issued to him and declined to 
pay his premium note on the sole ground that the policy did not contain a 
clause which he alleged the company’s agent had agreed it should contain. 

Held that, when sued upon the note, he could not give evidence of a custom 
on the part of insurance companies to insert such a clause in their 
policies, 

Where the application for insurance does not attempt to set forth all the pro- 
visions to be contained in the policy, and the agent of the company, with 
or without authority, represents that it will contain certain stipulations, 
which are not unlawful, the applicant may refuse to accept the policy, when 
issued, if it does not contain aan but he must make his election and 
notify the company without delay; otherwise he will be deemed to haveac- 
cepted it. In such case, when sued upon his premium note he may make 
parol proof of the agent’s representations. 


M. A. Fyxz, for Appellant. 

The note on its face is payable absolutely in four annual install- 
ments. It was incompetent to introduce any parol evidence to vary 
or control the written promise. Wright vs. Moore, 9 Gray, 337 ; 
Cunningham vs. Wardwell, 12 Me., 466 ; Adams vs. Wilson, 12 Metc., 
138 ; Allen vs. Furbish, 4 Gray, 504 ; Isaacs vs. Elkins, 11 Vt., 679 ; 


* From Advance Sheets of Missouri Reports, 
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Henderson vs. Thompson, 52 Ga., 149. The written application of 
defendant was for insurance for the term of five years. This appli- 
cation wassigned at the time the note was given. No parol evidence 
can be received as to any agreement made prior to or contempora- 
neous with the execution of the note and application. Coats vs. Swin- 
dle, 55 Mo., 31; Helmrich vs. Gehrke, 56 Mo., 79 ; Jones vs. Shaw, 
67 Mo., 668. The court erred in admitting evidence as to the usual 
contents of insurance policies. The application of defendant was for 
five years’ insurance, and his note was given for the premium for four 
years, he having paid one installment in cash. And, again, if defend- 
ant relied on a custom it must be general and well known. There is 
no evidence of any such custom in this case. 


Rost. C. McBeru, for Respondent. 


Defendant having, by his agreement with the agent, reserved the 
right to cancel the policy at the end of a year, had a right to refuse 
to receive the policy issued because it did not so provide. Ocean 
Ins. Co. vs. Carrington, 3 Conn., 357; May on Ins, § 52. Having 
rejected it, the consideration of the premium note failed. May on 
Ins., § 555 ; Boland vs. Whitman, 33 Ind., 64. The testimony clear- 
ly shows that the terms of the policy as issued are extraordinary and 
unusual in not granting to insured the right to cancel, and the in- 
structions of the court are supported by the testimony and were not 
prejudicial to the rights of appellant. The court did not err in ad- 
mitting parol testimony as to the usual stipulations in such policies 
and as to the agreement made relative to the insurance at the time 
of executing the note and application ; for it is only through such 
testimony that a court, in a case like this, can arrive at its true in- 
wardness and be able to gauge and determine the rights of the 
parties. 


Hovaa, J. 

On the 25th day of January, 1875, the plaintiff issued to the de- 
fendant a policy of insurance against loss by fire, for the period of 
five years from the 15th day of January, 1875, in pursuance of a writ- 
ten application previously made by him to an agent of the plaintiff, 
then in Henry County, where the property insured was situated. 
The defendant paid the premium for one year in cash, and gave his 
note for the premium for the remaining four years, payable in four 
annual installments of $12 each. This suit was instituted on Feb- 
ruary 3rd, 1877, to recover the two installments then due. It was 
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admitted by the defendant that the plaintiff was duly authorized by 
the Insurance Department to do business in this State. 

The defendant’s testimony appears in the transcript in the follow- 
ing form : The installment note sued on was given to an agent of 
plaintiff for insurance on his farm house and barn and contents for 
tive years. The agent came around soliciting insurance, and defend- 
ant and the agent made an agreement as to rates and time, and the 
agent made out an application for insurance, which defendant signed 
and gave to the agent, and has not since seen it. The agent took 
this note and application, but did not at that time make out or deliver 
any policy of insurance. As defendant understood, the application 
and note were sent to the home office for the policy to be made out. 
In the course of time, shortly after the making of the application and 
giving,the note, defendant received a policy by mail from the com- 
pany at Chicago, which, when he read, he at once refused, and took 
it to Esq. Ellis to have it canceled and sent back to the company. 
Defendant says he refused to accept the policy as made out by the 
company, and notified them of his refusal without any delay ; that 
he refused the policy because it was not in accordance with his agree- 
ment with the agent ; that it contained conditions and provisions 
which were not set out in the application nor made known by the 
agent, and when the policy came he refused to receive it because it 
was different from the agreement made with the agent ; that de- 
fendant never paid the note nor any part of it, but always refused to 
do so for the reason that he regarded the policy as void ; that he 
never regarded that he had any insurance, and that he refused to pay 
the note ; that the agent promised him when the application was 
made, that he would get a policy containing a clause providing for 
cancellation by assured ; that when the application was made he paid 
for one year’s insurance in cash, and that as soon as he could, con- 
veniently, after the arrival of the policy, and he had read it, he 
brought it down to Esq. Ellis to have it canceled ; that he wrote 
out and signed the cancellation and sent the policy to Chicago to the 
company, and they sent it back here again. Esq. Ellis sent the pol- 
icy for affiant. This cancellation was before the expiration of the 
time for which cash had been paid for insurance. I think it was 
along about the Ist of April that the policy came from Chicago. The 
application was made about the middle of February, and the agent 
wanted to date it back to January. I think it was in May that I sent 
it back, about the 10th. I went to Ellis, as he was an insurance agent. 
My understanding with the agent was that if I lost the amount 
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named in the policy to be sent me, I would get it. He did not'in- 
form me that he would pay only two thirds of the cash value of the 
property if lost, nor did he say anything to me about the right of 
the company to cancel the policy, and not give me the right to do so. 
Nor do I recollect that he said the policy would be void if the notes 
were not paid when due. Ido not think anything was said about 
that with the agent. I did not know such conditions were in the 
policy until the policy came. 

Ques.— What particular condition did the agent represent that the 
policy should contain, which was not contained in it, that caused you 
to refuse to accept the policy ? 

Ans.—A clause giving me the right to cancel at the end of the 
year. 

Ques.—When you returned the policy to the company did you in- 
form them what your reason was for returning it ? 

Ans.—I do not know what Ellis did write. I made the statement 
to him, and he did the writing. 

Ques.—Your application was a written one, was it not? 

Ans.—yYes ; all the statements and conversations with the agent 
were made at the time of signing the application. 

The plaintiff objected to that portion of the defendant’s evidence 
which is in italics, on the ground that he could not be permitted to 
show any agreement with the agent other than that contained in the 
written application. 

Ellis, who returned the policy, testified that at the request of the 
defendant, and without other authority, he indorsed on the face of 
the policy the words, “ Canceled May 10th, 1875,” and returned it by 
mail to the plaintiff. This witness further testified that Neiberger 
told him that the reason he wanted to return the policy was because 
he had heard that the company was insolvent, and a forged note had 
been sent out in favor of the company against him, and that he did 
not want to do business with that kind of a company. 

The date at which the defendant received the policy in question, is 
not shown by the record. The written application, which was of- 
fered in evidence, was for insurance for the period of five years, for 
a given sum, which is stated not to be in excess of two thirds of the 
cash value of the premises insured. An insurance agent, who stated 
that he represented ten or twelve companies, testified, against the ob- 
jections of the plaintiff, that in the applications generally used, noth- 
ing was said about cancellation, but that the policies issued by all 
the companies he represented, gave the insured the right to cancel 
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at any time, and reserved the same right to themselves. There was 
no testimony as to the custom of the plaintiff in regard to the inser- 
tion of such a provision in its policies, and there is nothing in the 
record to indicate that the policy issued was in any respect different 
from those ordinarily issued by the plaintiff. Judgment was rendered 
for the defendant, and the plaintiff has appealed. 

We are of opinion that the testimony offered to show that it was 
the custom of ten or twelve companies represented by the witness to 
insert in their policies provisions permitting the insured to cancel the 
same at any time, was inadmissible for the purpose of establishing a 
similar custom on the part of the plaintiff. 

Nor do we think it important in the present case whether such a 
custom existed or not. The defendant does not resist the payment 
of his note on the ground that the policy issued to him was not such 
as is ordinarily issued by the plaintiff. It is true he testified that it 
contained provisions and conditions which he did not expect it to 
contain, but he distinctly states that the sole ground on which he re- 
fused to receive the policy was that it did not contain a clause provid- 
ing that he might cancel it at the end of a year, the agent of the 
plaintiff having agreed with him, at the time he made his application 
for insurance, that the policy should contain such a clause. 

The written application is silent upon this point, as it is in regard 
to most of the stipulations and conditions inserted in fire policies. It 
states, as is generally the case, the time for which insurance is desired, 
the amount of insurance, the location, character and value of the 
property, and conditions as to ownership, incumbrances and other 
insurance. If the written application had undertaken to set forth all 
the provisions which the policy to be issued should contain, of course 
both parties would be bound by it, and parol evidence would be in- 
admissible to vary its terms. But when the application does not at- 
tempt to set forth all the provisions which the policy to be issued 
must contain, and the agent, with or without authority, represents 
that the policy will contain certain stipulations, which are not unlaw- 
ful, then the policy must contain them, or the insured will not be 
‘bound to accept it. But in such case it will be the duty of the in- 
sured when he receives the policy promptly to examine the same, and 
if it does not contain the stipulations agreed upon, to at once notify 
the company of such fact, and of his refusal to accept said policy. 
The policy in this case was issued on the 25th day of January, 1875, 
and it was not rejected by the defendant until May 10th, 1875. If 
the policy was received by the defendant soon after the date on which 
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it purports to have been issued, we think he waited too long to elect 
whether he would receive the policy without the stipulation in regard 
to cancellation, or refuse to accept it because it did not contain such 
stipulation. After such delay, he will be deemed to have accepted 
the policy as issued. The judgment will be reversed and the cause 
remanded. 

The other judges concur. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Bradford County. 


LYCOMING FIRE INS. CO. 
vs. 


STORRS, Assianez.* 


A writ of error will not lie to the refusal of the court below to set aside the 
service of a writ. 

When a defendant appears de bene esse, and the court refuses to set aside the 
service of the writ, the defendant has only two courses, either to come in 
and defend or stay out and take the risk of the service. 

If he takes the steps of a defense, appears before arbitrators, agrees to continu- 
ances and substitution of arbitrators and appeals, he thereby cures defect 
of service, and waives the protest previously filed. 

Where the assured fails to pay an assessment, of which he had received notice 
more than thirty days before the fire,as required by the terms of the policy, 
he or his assignee cannot recover; and this, although he had assigned for 
creditors, and the company’s agent had agreed that the policy should be 
paid to the assignee in case of loss, and no notice of the assessment had 
been given to such assignee. 

It is error to admit a policy of insurance in evidence without the application 
where the latter forms a part of it. 


Messrs. Wittiams & Anatz and H. W. Warson, Esq., for plaintiffs 


an error. 


* Decision rendered May 2, 1881. From Legal Intelligencer. 
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D. A. Overton, Esq., and Messrs. Davies & Carnocuan, and R. A. 
Mexcor, Esq., for defendants in error. 


The action below was by William R. Storrs, assignee of John F. 
Means, against the Lycoming Fire Insurance Company. 

The following are the second and sixth assignments of error referred 
to in the opinion : 

Because the court erred in their answer to the defendant’s second 
point, which is as follows, viz: “That according to the evidence of 
John F. Means,the real plaintiff, he received notice of the assessment 
more than thirty days prior to the fire which destroyed the property 
mentioned and described in the policy, as per notice given in evi- 
dence, that he, the said John F. Means, did not pay said assessment 
No. 35, as required by the terms of the eighth condition of the policy, 
and of the notice to pay the same which was served upon him.” 

Answer of the court: “The facts here stated are undisputed, and 
if they were the only facts in the case relating to notice and payment 
of assessment No. 35, the plaintiff could not recover. The case is, 
however, being tried in the name of Storrs, Assignee of Means, 
against the defendant. Refused.” 

Because the court erred in charging the jury as follows,viz: “Now, 
if you find from all the evidence in the case that Bartlett was the 
agent of the company, with power to write policies, that immediately 
after the assignment to Storrs he agreed to write on this policy that 
Storrs was the assignee of Means for the benefit of creditors, and 
that, in case of loss, the insurance was to be paid to Storrs; and if you 
further find that he did not give him notice of assessment No. 35, we 
think the plaintiff is entitled to recover. Because we think that, un- 
der his power to write policies, he could write upon the face of this 
policy what Judge Russell testified he agreed to write upon it, and 
we think also that he had the power under his agency to agree to 
give this notice to Storrs.” 

The verdict and judgment were for plaintiff. 


Paxson, J. 
The defendant below has takén two writs of error in this case. 
The first was to the refusal of the court to set aside the serviee of the 
writ. The second was to the final judgment. It is plain the first 
writ was premature: Coleman’s Appeal, 25 P. F. S. 414. This writ 
must be quashed; as the same point is raised by the first assignment 
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of error, upon the second writ, the defendant will have the full bene- 
fit of it for all it is worth. 

We need not discuss the question whether the service of the 
summons upon W. G. Tracey, the local agent, bound the company 
defendant. The latter appeared de bene esse, and subsequently moved 
to set aside the service. This the court refused to do. At this point 
the defendant was not in court unless the writ had been properly 
served. It had then but one of two courses to pursue. The one 
was to come in and defend the suit, and the other was to stay 
out and take the risk of the service. It attempted to do both, and as 
might have been anticipated did not succeed. The plaintiff took out 
a rule of reference. The defendant appeared before the arbitrators, 
agreed to a continuance, and also agreed to a substitution of another 
arbitrator in place of the one first chosen, contested the cause 
before the arbitrators, and then appealed from their award. The 
defendant’s appearance before the arbitrators, and its subsequent ap- 
peal, were equal to service: Evans vs. Duncan, 4 Watts, 24. And 
its agreement to continue and to substitute an arbitrator was a waiver 
of the protests previously filed. We see no error in the first assign- 
ment. 

The second assignment is sustained. The defendant's second point 
should have been affirmed. The facts were not disputed that John 
F. Means, the assured, received notice of the assessment more than 
thirty days prior to the fire which destroyed the property insured, 
and that the said Means did not pay his assessment No. 35, as re- 
quired by his policy, and: the notice served upon him to do so. The 
learned judge, while admitting the facts as above stated, declined the 
point, for the reason that the case was being tried in the name of 
Storrs, assignee of Means, against the defendant. This was error. 
Storrs was a voluntary assignee for creditors. The company had 
nothing to do with him. He held no policy, nor had he any con- 
tract relation with the company. Means still had the beneficial in- 
terest in the policy. If paid, the proceeds would go to him or to the 
payment of his debts, which is the same thing. Hence, it is entirely 
immaterial whether the agent Bartlett made the agreement referred 
to in the sixth assignment or not. Granted that it was made, and by 
competent authority, and that the company failed to give notice of 
the assessment, what does it matter? Can the assignee complain? 
Certainly not. He was not insured, and had no interest. Can Means 
complain? His mouth is closed, because he had notice and did not 
pay the assessment. Nor does it help him that he supposed his as- 
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sessment had been paid to the company by Bartlett, the agent. He 
had not paid Bartlett, and any agreement between them that Bart- 
lett should credit the premium on a debt he owed Means on a land 
contract would not avail as against the company. Bartlett had no 
right to take the company’s money to pay his private debt to Means, 
and this the latter knew or ought to have known. The second, third, 
fourth, sixth, seventh, and eighth assignments, are substantially cov- 
ered by the foregoing remarks, and are sustained. 

This assignment is ruled by Lycoming Mutual Ins. Co. vs. Sailer, 
17 P. F. S. 108, where it was held that it is error to admit the policy 
in evidence without the application where the latter forms a part of 
it. In that case, the defect was cured by the defendant putting in 
evidence the application. Such was not the case here. The defend- 
ant produced the application in court, and tendered it to the plaint- 
iff, who refused to offer it. The court admitted the policy without 
the application, which was error. 

The deed from Storrs, assignee, to Means, re-conveying the 
assigned property, was competent evidence to show that Means was 
the real party in interest. This already appeared. The evidence was 
cumulative, and not very important. Yet I see no good reason why 
it should not have been received. 

The first writ of error is quashed. 

The judgment is reversed upon the second writ, and a venire facias 
de novo awarded. 





Steen vs. Niagara Fire Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


MATHEW J. STEEN, Respondent, 
vs. 


NIAGARA FIRE INS. CO., Appellant. 


The validity of a stipulation limiting the time for bringing an action is valid 
and will be enforced. 


A stipulation fixing the limit at twelve months after the loss occurs, will begin 
to run, not from the time of the fire, but from that at which the right of 
action begins, or the loss becomes due and payable. 


The agent indorsed on the policy, ‘‘The dwelling being unoccupied for a short 
time, but being in charge of a trusty person living near by, shall be no 
prejudice.” The indorsement was made in view of a particular vacancy 
which occurred, but the general agent told the insured that the clause 
would hold good with regard to a subsequent vacancy. 


Held, that the language was general and not necessarily limited to a single case. 


Held, that it was within the scope of the general agent’s power to give verbal 
extension to the indorsement notwithstanding a provision requiring agree- 
ments to be indorsed in writing. 


Held, that subsequent vacancies were covered by the indorseme t. 


Held, that a consent to the assignment of the policy after the knowledge of 
judgment liens, was a waiver of any forfeiture on account ot the liens. 


Mr. Hann, for Appellant. 
Mr. Scuoonmaker, for Respondent. 


Danrorta, J. 

On the 25th of October, 1873, the defendant by its policy in writ- 
ing undertook to insure James F. Atkins for the period of three 
years thereafter against loss or damage by fire to the amount of $1,- 
000 on his dwelling-house, described as “occupied by a tenant for 
farm dwelling,” but, immediately following these words, there was, 
on the 7th of January, 1875, written into the policy by the agents, 
who had by countersigning given validity to it, these words : “The 
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dwelling being unoccupied for a short time, but being in charge of a 
trusty person living near by, shall be no prejudice to this policy.” 
Prior to the 16th of November, 1875, the premises were sold by the 
sheriff under an execution issued for the enforcement of a judgment, 
theretofore, but after the date of the policy, recovered against the 
insured and then purchased by the plaintiff in this action. On that 
day with notice of the judgment, execution and sale, the defendant, 
by the agents above referred to, gave its consent in writing to an as- 
signment of the policy to the purchaser, and it was assigned to ‘thim. 
On the 11th of January, 1876, the premises were injured or de- 
stroyed by fire to the full amount of the insurance. This action was 
commenced on the 3d of March, 1877, to recover the sum insured. 
The policy contains certain conditions hereinafter referred to, and 
the case made for the defense and on which reliance is now placed, 
depends upon the alleged omission of the insured to comply there- 
with. 

First. The contract limits the time for bringing an action under 
or by virtue of the policy to a “term of twelve months next after 
the loss or damage shall occur,” and declares that “in case any 
sueh suit or action shall be commenced * * * after the expira- 
tion of twelve months next after such loss or damage shall have oc- 
curred, the lapse of time shall be taken and deemed conclusive evi- 
dence against the validity of the claim thereby so attempted to be 
enforced, any statute of limitation to the contrary notwithstanding.” 
The validity of such a stipululation is well settled (Wilkinson vs. 
First National Fire Ins. Co., 72 N. Y., 499 ; May on Insurance, sec. 
478), and in this case the question is one of construction. What 
was the intention or understanding of the parties as to the time 
when the limitation should begin to run? The facts are undisputed, 
and the defendant’s contention is that the words I have quoted are 
to be taken literally, and that they import a contract that no action 
shall be commenced after the expiration of twelve months from the 
happening of the fire by which the property insured was damaged 
or destroyed. On the other hand, the plaintiff has so far succeeded 
upon the ground that they relate to the time when a claim or cause 
of action accrues, on which a suit may be maintained; that no 
claim accrues or arises in favor of the insured upon the mere hap- 
pening of the loss, nor until sixty days after the proof required by 
the insurers or provided for in the policy, should have been received 
by them at their office in New York, and the loss satisfactorily as- 
certained and proved. 
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These events are made conditions, are certainly precedent to the 
maintenance of an action, and we are of opinion that they cannot be 
disregarded in getting at the true understanding of the parties of the 
meaning of the clause in question. Indeed, they seem to be the gov- 
erning words of the contract. They are the words of the under- 
writers, intended for their protection, and qualify the general obliga- 
tion to make good any loss not exceeding the sum insured or the in- 
terest of the assured in the property by requiring preliminary proof, 
and “a lapse even then of a fixed period before any cause of action 
can accrue. Except for these provisions, a suit would have lain upon 
the instant of the happening of the fire, or within a reasonable time 
thereafter. 

Now, if we look at the clause relied upon, we find the insurers pre- 
scribing a time after which no claim shall be brought, and a decla- 
ration that it shall not be sustainable unless commenced within “the 
term of twelve months,” and a greater lapse of time is made 
“conclusive evidence against the validity of the claim then attempted 
to be enforced.” Now, it is plain that a “term” or period is indi- 
cated after which the insurers shall not be liable, and the implied 
meaning of the same words must be that within that period they 
are or will be liable to an action. The law in case of breach of con- 
tract, limits the time of bringing an action to six years. The con- 
tract substitutes twelve months. If we take the appellants construc- 
tion, the term of twelve months is at once narrowed to ten months, 
for sixty days at least must elapse after “a loss by fire,” before any 
suit could be brought, and the term is subjected to such additional 
abatement as may be made necessary by alleged inadequacy of proof 
or controversies between the insurers and the policy-holder before 
such loss is “ satisfactorily ascertained.” The delay incident upon 
such provisions is illustrated by a variety of cases heretofore consid- 
ered by the courts, and among others, Ames vs. N. Y. Union Insur- 
ance Co., 14 N. Y., 253 ; Mayor vs. Hamilton Fire Ins. Co., 39 N. Y., 
45 ; Hay vs. Star Ins. Co., 77 N. Y., 235 ; these cases in substance 
hold that the time of limitation prescribed by such a contract does 
not commence running until the right to bring an action exists. 
Whether the delay is caused by extraneous circumstances made ef- 
fective by the insurer as in the above cases, or by the provision of 
the policy giving time to the insurer, before the lapse of which pay- 
ment cannot be enforced, is immaterial. The delay in either case is 
caused by the insurer, and until by the terms of the policy a cause of 
action accrues, the period of limitation against its enforcement 
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should not, in the absence of plain and unequivocal words requiring 
such a construction, be deemed to commence. 

Here, we think the intention of the defendant was to give 
the insured a full period of twelve months, within any part of which 
he might commence his action, that having by postponement of the 
time of payment, secured itself from suit, it did not intend to em- 
brace that period within the term after the expiration of which it 
could not be sued. In other words, the parties cannot be presumed 
to have suspended the remedy and provided for the running ef the 
period of limitation during the same time. Indeed, the actual case 
is stronger ; not only was the remedy postponed, but the liability 
even did not exist at the time of the fire, nor until it was fixed and 
ascertained according to the provisions of the policy. Having thus 
made the doing of certain things, and a fixed lapse of time thereafter, 
conditions precedent to the bringing of an action, the parties must 
be deemed to have contracted in reference to a time when the in- 
sured, except for that contract, might be in condition to bring an 
action. Under any other construction the two conditions are incon- 
sistent with each other. 

The cases cited by the learned counsel for the purties before us, 
show that courts have differed as to the proper construction of the 
clause in question. In Illinois (Johnson vs. Humbolt Ins. Co., 91 Ill , 
92), in Massachusetts (7 Gray, 61 ; Fullam vs. N. Y. Union Ins. Co.), 
it is held to take effect from the time of the destruction of the prop- 
erty by the cause insured against. In Minnesota (Chandler vs. St. 
Paul F. & M. Ins. Co., 21 Minn., 85), following The Mayor vs. Ham- 
ilton Ins. Co., supra, it is applied to the time the cause of action ac- 
crues. In Wisconsin (28 Wis., 472 ; Killip vs. Putnam Ins. Co.), the 
court inclines to the doctrine enunciated by us in the cases before re- 
ferred to. (Ames vs. N. Y. Union Ins. Co.; Mayor vs. Hamilton F. 
Ins. Co.) We perceive no reason for departing from it, and adhere 
to the opinion that the limitation provided for by the clause in ques- 
tion, should be construed as running from the time when the loss 
becomes due and payable, and not from the time when it in fact oc- 
curs. Construing these provisions of the policy together, this inten- 
tion seems plain, but if there is ambiguity, the words must be con- 
strued most strongly against the appellant, who uses them, and in 
favor of the insured, as he might fairly have understood them (An- 
derson vs. Fitzgerald, 4 H. of Lords Cases, 484 ; Hoffman vs. Aitna 
F. Ins. Co., 32 N. Y., 405; Reynolds vs. Commerce F. Ins. Co., 47 





1882. ] Steen vs. Niagara Fire Ins. Co. 527 


N. Y., 597), and so as to sustain rather than defeat the contract of 
indemnity. 

No doubt the appellant could have stipulated that the time of the 
fire should be looked to as the event, from the happening of which 
the limitation should run, but it would require distinct language to 
show that such was the intention of the parties. It is not used here. 
It is found in Schroeder vs. Keystone Ins. Co., 2 Phil., 286, one of 
the cases cited by the appellant. Nor is the defendant’s contention 
aided by the use of the words “ loss occur,” instead of “loss accrue.” 
In De Grove vs. Metropolitan Ins. Co., 61 N. Y., 591, the limitation 
clause was the same, and the court construed the word as synony- 
mous with accrue, saying “the plaintiff had twelve months from the 
time the cause of action accrued,” and in Hay vs. Starr F. Ins. Co., 
the same word “ occur” was used, but the court say, “ the limitation 
should be construed to commence when the loss was due and paya- 
ble, and not from the time of the physical burning of the property.” 
There is undoubtedly a difference in the derivation and etymological 
meaning of the words, but as used by insurers and interpreted by 
the courts, they have on contracts of this kind the same signification. 
They represent the happening of an event from which a claim arises. 
Moreover, this construction accords with the general rule which re- 
gards the statute of limitations as beginning to run upon a contract 
of indemnity from the time at which the plaintiff is actually dam- 
aged, and not from the happening of the event from which the loss 
arises. 

Second. The policy provided that, “ if the premises are at the time 
of insuring, or during the life of the policy, vacant, unoccupied, or 
not in use, whether by removal of the owner or occupant, or for any 
cause, without the company’s consent is indorsed thereon, the insur- 
ance shall be void and of no effect.” The court found that the 
house in question was occupied by a tenant up to about the 7th day 
of January, 1875, at which time it became unoccupied, and that fact 
being communicated by the party insured to the defendant’s agents, 
the latter inserted the clause above referred to in the body of the 
policy, so as to make it a part of the contract, and also found that 
“the dwelling-house remained unoccupied until the latter part of 
January, 1875, when it was again occupied. During the non-occu- 
pancy it was in charge of a trusty person living near by, who in- 
spected and attended to it daily.” “ It also appears that more than 
one vacancy occurred after this time, and the house was vacant and 
unoccupied at the time of the fire, but it continued in charge of a 
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trusty man living near by, taking care of it and being there every 
day.” 

The learned counsel for the appellant contends that the permission 
written into the policy was applicable only to the then existing va- 
cancy. This is not its necessary limitation. Onthe contrary, it may 
be deemed to modify the original contract. It is a general rule that 
a writing contains all that may be fairly inferred from it, and taking 
the condition and the permit together, they import a qualification of 
the prohibition of the policy against vacancy to such an extent that 
although the premises are temporarily and at different times vacant, 
the policy shall be unaffected, provided the terms of the permit are 
complied with. The oversight of a trusty neighbor is made to take 
the place of occupancy during occasional brief vacancies, and we 
might as well say that the condition was not violated unless the 
premises were vacant “during all the life of the policy,” as to say 
that the permit applied to, and was exhausted by a single occasion. 
The object seems apparent, to get rid of the restriction, and if the 
words are ambiguous, the observations already made upon the 
method of interpretation, apply here. The words are not limited to 
a single period, and embodied as they are in the contract, the in- 
sured is entitled to a construction favorable to himself so long as it 
is not unreasonable. 

Moreover, the court find that the general agent, when informed 
by the insured that the house was again empty, declared “that this 
clause upon the policy,” evidently referring to the permit, “ would 
hold good if it (the house) was unoccupied.” This evidence was 
admissible, and the construction given by him binds the defendant. 
It is true the agent testifies to the contrary, but the conflict of evi- 
dence was for the trial court, and the question was decided as one of 
fact and not of law. It is therefore sustained by Underwood vs. 
Farmers’ Joint-Stock Ins. Co., 57 N. ¥., 500; Pechner vs. Phoenix 
Ins. Co., 65 N. Y., 195; Mareus vs. St Louis Mutual Life Ins. 
Co., 68 N. Y., 625. It is found as a fact that the agent making the 
statement was a general agent, and it was clearly within the power 
intrusted to him as such. It is true there is a provision that “the 
use of general terms, or anything else than a distinct specific agree- 
ment clearly expressed and indorsed on the policy should not be con- 
strued as a waiver of any printed condition or restriction therein,” 
but the company itself could dispense with the condition by oral 
consent as well as by writing, and the general agent, unless specially 
restricted, could do the same. This was held in Walsh vs. Hartford 
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Fire Ins. Co., 73 N. Y., 5. That case and others cited by the appel- 
lant. In Van Allen vs. Farmers’ Joint-Stock Ins. Co., 64 N. Y., 469, 
and Marvin vs. Universal Life Ins. Co., 85 N. Y., 278, were in favor 
of the defendant on the ground that by the terms of the policies in 
question, the power of the agent was limited, and the authority he 
assumed had been reserved by the company to its “ officer”; Van 
Allen vs. F. J. Stock Ins. Co., supra, or was to be exercised only “ at 
the head office,” and authenticated by one of its officers. (Marvin 
vs. Universal, supra.) Such reservation is not to be found in the 
policy before us, and the condition referred to cannot be deemed to 
affect one dealing with a general agent, who has original powers, co- 
extensive, as to the business in which he was engaged, with those of 
his principal. 

Another defense rests upon an alleged violation of a provision of 
the policy, declaring that “in the event of the creation of any lien, 
or the levy of an execution upon the subject insured, without the 
consent of the company indorsed thereon,” the insurance secured 
thereby should cease. Liens by judgment and execution against the 
insured were obtained, but not by the consent or act of the insured. 
It is not necessary to consider whether or not they are within the 
prohibition, Bailey vs. Homestead F. Ins. Co., 80 N. Y., 21, for, after 
notice of the judgment and its enforcement by execution, the com- 
pany by its general agents, consented to the assignment of the pol- 
icy to the plaintiff, who was the purchaser at sheriffs sale. It thus 
became in effect a new contract between the company and the as- 
signee, unaffected by the forfeiture, if in any event it could have 
been insisted upon. Shearman vs. Niagara Fire Ins. Co., 46 N. Y., 
526 ; Hopper vs. Hudson River Fire Ins. Co., 17 N. Y., 424. 

We have examined the other minor objections stated in the printed 
points of the appellant, and are of opinion that the defendants have 
not shown sufficient ground to sustain this appeal. 

The judgment should therefore be affirmed. 

All concur, except MitiEr and Tracy, J.J., absent. 
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SUPREME COURT OF VERMONT. 


January Term, 1882. 


WALSH, Apmrinistratrrx, 
vs. 


VERMONT M. F. INS. CO. 


A refusal to pay on the specific ground that the title was unsatisfactory is 
a waiver of objections to defects in proofs of loss, concerning which nothing 
is said. 

Where the property is over-insured with the knowledge of the company, and 
the policy is treated as valid by the levy of assessments both before and after 
the loss, a provision in the contract making the policy void in case of over- 
insurance is waived. 

The execution of a trust deed to another of which he was ignorant, though he 
had consented that it might be done, where there had been no delivery and 
the property was treated in all respects as if no such instrument had been 
executed, and the control of it had never been surrendered, does not affect 
the representation of the insured that his title is that of fee-simple. 


Judgment affirmed. 


James C. Barrert, for Defendant. 

The policy was void ab initio by reason of the prior trust deed. 

The presumption is always of a delivery. Scrugham vs. Woods, 
15 Wend., 545. 

Moreover, the attestation of a deed purports that it was “ deliv- 
ered,” and will be taken as true unless shown to be not so. Nor is it 
necessary that the deed should be presumed to have been delivered 
to Proctor. A delivery to one of the beneficiaries would have been 
enough. Souverbye vs. Arden, 1 Johns., Ch. 240 ; Jaques vs. Method- 
ist Church, 17 Johns., 577. 

The record of the deed would import delivery. Mitchell vs. Ryan, 
3 Ohio St., 377 ; Chamberlain vs. Bradley, 101 Mass., 188. 
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Independently of any presumption, the burden of proof would lie 
on the plaintiff. 1 Best on Ev., §274 ; 1 Greenl. on Ev., §79. 

Such an intended and understood consummation of a transaction of 
conveyance is a “delivery” in law, no matter who “ actually ” carries 
the deed off. 2 Washb. on Real Prop., *p. 578, 925; Scrugham vs. 
Woods, 15 Wend., 545 ; Doe vs. Knight, 5 B. & C., 671. 

A trust never fails for want of a trustee. 2 Washb. on Real Prop., 
* 195-196, 198, {18 ; Porter vs. Bank of Rutland, 19 Vt., 410 ; Mont- 
pelier vs. East Montpelier, 29 Vt., 12 ; 4 Kent’s Com., 311—note (e); 
Adam’s Equity, 118 ; 1 Perry on Trusts, 48 ; Hill on Trustees, 334, 
(*226). 

The policy is void also for the reason that the policy expressly 
makes the representations in the application a part of the contract of 
insurance, and the basis of that contract. The representations in the 
application thus become warranties in the contract. 

The referees find that “ there was an over-insurance on the house ;” 
and that Walsh, and Cain, “ who was then an agent of the defendant 
company in soliciting insurance,” “ were both responsible for it.” 

The value of the property is also made material by the fact that, 
under charter, the company has a lien thereon. Davenport vs. N. E. 
Mut. F’. Ins. Co., 6 Cush., 340 ; 3 Bennett’s Cases, 129; Wilbur vs. 
Bowditch Mut. F. Ins. Co., 10 Ib., 446; 3 Bennett’s Cases, 443 ; 
Richardson vs. Maine Ins. Co., 46 Me., 394; 4 Bennett’s Cases, 443 ; 
Mut. Ins. Co. vs. Deale, 18 Md., 26 ; Bates’ Dig., 177, §25. 

The responsibility of the agent does not affect the case. Richard- 
son vs. Maine Ins. Co., 46 Me., 394 ; 4 Bennett’s Cases, 442-3 ; Ayeres 
vs. Hartford F. Ins. Co., 17 Iowa, 176; 4 Bennett's Cases, 776; 
American Ins. Co. vs. Gilbert, 27 Mich., 429 ; 5 Bennett’s cases, 494; 
Lowell vs. Middlesex Mut. F. Ins. Co., 8 Cush., 127 ; Bennett’s Cases, 
243. 

The representations being warranties, the agent’s knowledge is 
unavailing. Tebbetts vs. Hamilton Mut. Ins. Co., 3 Allen, 569. 

Want of knowledge, or of recollection, no excuse. Towne vs. 
Fitchburg Mut. F. Ins. Co., 7 Allen, 51 ; Wilbur vs. Bowditch Mut. 
F. Ins. Co., 10 Cush., 446. 

Moreover, the insured was bound to know the scope of the agency. 
White vs. Langdon, 30 Vt., 599 ; Wood on Fire Ins., p. 652, §397. 
And to prove it. Wood on Fire Ins., p., 649, §396 ; Ib., p. 663, §399. 

Distinction between powers of general and special agents. Ib., p. 
652,§ 397. 

The agency was merely to solicit insurance—obtain applications. 
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What the agent had no power to determine or control, he could 
have no power to waive. The contrary is preposterous. Vose vs. 
Eagle Life and Health Ins. Co., 6 Cush. 22, pp. 49-50 ; Jennings vs. 
Chenango Co. Mut. Ins. Co., 2 Denio, 75; Tebbetts vs. Hamilton 
Mut. Ins. Oo., 3 Allen, 569 ; Wood on Ins., p. 636 ; § 389 Ib., p. 646, 
§§ 392-3. 

Where charter provides that the directors shall act, even the presi- 
dent cannot waive conditions of the policy. Dawes vs. North River 
Ins. Co., 7 Cow., 462. 

The insured was bound to know, and was bound by, the terms of 
the company’s charter. Everybody is chargeable with knowledge of 
the organic law of a corporation with which he deals. Especially is 
this so when the transaction involves the becoming a member of the 
corporation. Mitchell vs. Lycoming Mut. Ins. Co., 51 Penn. St., 402; 
Bates’ Dig., 401, §19 ; Coles vs. Iowa State Mut. Ins. Co., 18 Iowa, 
426 ; Bates’ Dig, 400,°§17 ; Upton vs. Tribilcock, 91 U. S., 45, p. 50; 
Wood on Fire Ins., p. 871, §509 ; Leathers vs. Farmers’ Mut. F. Ins. 
Co., 4 Frost (N. H.), 259 ; 3 Bennett’s Cases, 286 ; Simeral vs. Du- 
buque Mut. F. Ins. Co., 18 Iowa, 319 ; Bates’ Dig., 400, §16. 

There can be no waiver by a mistake. Elliott vs. Lycoming Ins. 
Co., 66 Penn. St., 22; Sanum’s Dig., p. 1491, IV, §4; Diehl vs. 
Adams County M. F. Ins. Co., 58 Penn. St., 443 ; Bates’ Dig., 274, 
§13. 

As to assessment and collection to cover it, see Nash vs. Union 
Mut. F. Ins. Co., 43 Me., 343 ; Bates’ Dig., 588, §5. 

Neither the directors, nor the company itself, by any act or vote 
whatever, can waive an invalidity which exsits by force of the terms 
of the charter. Couch vs. City F. Ins. Co., 38 Conn., 181. The char- 
ter controls : Leathers vs. Farmers’ Mut. F. Ins. Co., 4 Frost (N. H.), 
259 ; 3 Bennett's Cases, 286 ; Hennings vs. U. S. Ins. Co., 47 Mo., 
425; 5 Bennett’s Cases, 358-9. 

Acts after a loss are not a waiver. Bentley vs. Columbia Ins. Co., 
17 N. Y., 421. 8. C. 19 Barb., 595 ; Diehl vs. Adams County Mut. F. 
Ins. Co., 58 Penn. St., 443 ; Bates’ Dig., 274, § 13; Philbrook vs. 
N. E. Mut. F. Ins. Co., 37 Me., 137 ; Bates’ Dig., 224, §10 ; Phoenix 
Ins. Co., vs. Lawrence, 4 Met. (Ky.), 9; 4 Bennett’s Cases, 632 ; 
Cornell vs. Milwaukee Mut. F. Ins. Co., 18 Wis., 387; 4 Bennett’s 
Cases, 756-7 ; Jewett vs. Home Ins. Co., 29 Iowa, 562 ; Bates’ Dig., 
708, §38. 

Burden is on the party claiming estoppel to show the facts operat- 
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ing as such. Smith vs. Saratoga County Mut. F. Ins. Co., 3 Hill, 
508 ; Garlinghouse vs. Whitewell, 51 Barb., 208. 

For necessary elements of estoppel see Baker vs. Union Ins. Co., 
43 N. Y., 289. 

Was it the duty of the president to make out a specification of the 
company’s defenses and forward them to the plaintiff's attorney in 
advance of any suit ? This is even more than is required in court. 

The contract was entire. The language is that the policy shall be 
void. Lovejoy vs. Augusta M. F. Ins. Co., 45 Me., 472, and cases 
there cited ; 4 Ben., 326 ; Friesmuth vs. Agawam M. F. Ins. Co., 10 
Cush., 587 ; 3 Ben., 467 ; Richardson vs. Maine Ins. Co., 46 Me., 
394 ; 4 Ben. 444 ; Smith vs. Empire Ins. Co., 25 Barb , 497. 


W. H. Smrrs, and Proor & Watzer, for Plaintiff. 


The deed of Michael Walsh, of November, 1863, to Gov. Proctor, 
so far as the homestead was concerned, was “ wholly inoperative.” _ 
Homestead Act of 1860, §10 ; Revised Laws, §1904, 

This homestead he could neither devise, sell, nor be ousted from the 
possession of. Meach vs. Meach, 37 Vt., 414; Day vs. Adams, 42 
Vt., 510 ; Abell vs. Lothrop, 47 Vt., 375. 


The deed was inoperative for want of delivery. Elmore vs. Marks, 
39 Vt., 588 ; Wood’s Ins., 554; Gilbert vs. N. Am. Ins. Co., 23 Wend., 
43. Fisher vs. Hall, 41 N. Y., 416. 

If the court should hold that under this deed the naked title was 
conveyed to the trustee, he holding, as under the circumstances de- 
tailed by the report, the possession and all beneficial interests, and 
uses remaining in Walsh and his family, it is no misrepresentation or 
breach of warranty for him to answer, “as briefly as possible,” the 
question “by whom owned and occupied?” “Owned and occupied 
by the applicant as his dwelling-house.” Wood’s Ins., 171 ; note and 
cases cited. And 168, §86, and 296 ; Hough vs. Ins. Co., 29 Conn., 
10 ; Curry vs. Ins. Co., 10 Pick., 535; Allen vs. Ins. Co., 5 Gray, 
384-8-9. 

All objection to the title of the assured has been waived by the de- 
fendant. 

The mistake or inadvertence in colleeting assessments may be, from 
all that appears, and we say, was mere negligence on the part of the 
defendant. Plaintiff had no knowledge of the alleged mistake. 2 
Chit. on contracts, p. 1022 ; Ireland vs. Nichols, 46 N. Y., 413 ; Sher- 
man vs. Niagara Fire Ins. Co., 46 N. Y., 526 ; Smith vs. Glens Falls 
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Ins. Co., 62 N. Y., 85, 87; Isham vs. Buckingham, 49 N. Y., 216; 
Frost vs. Saratoga Mut. Ins. Co., 5 Denio, 154. 

The company could have canceled the policy after notice of the 
defects now claimed, but they did not; they made assessments and 
collected the money. Veile vs Germania Ins. Co., 26 Iowa, 9. 

The supposed over-insurance, in the absence of fraud, does not 
vitiate the policy. Wood’s Ins., 425-6, 434. 

The statements were immaterial representations, not warranties. 
The covenant at the end does not extend to the title. Elliott vs. 
Hamilton Ins. Co., 13 Gray, 139. Richmondville Sem. vs. Same Co., 
14 Gray 459 ; Hardy vs. Mut’l Ins. Co., 4 Allen 222 to 225; Farm- 
ers’ Ins. Co. vs. Snyder, 16 Wend., 480; Daniels vs. Ins. Co., 12 
Cush., 416 ; Wood’s Ins., page 293 and note ; Powers in Brink. vs. 
Ins. Co., 49 Vt., 457. 

The proofs of loss by the wife reasonably and legally satisfy the 
requirements of the defendant’s charter and by-laws. Pelkie vs, 
Emerson, 16 Vt, 653 ; Meader vs. Page, 39 Vt., 306; Church vs. 
Langdon, 10 Wend., 79 ; Bigelow on estoppel, 454. 

An agent may well make proofs in such a case. Wood on Ins., 
694 and notes. 

If the proofs are defective, the defendants waived all objections 
and are estopped from contesting claim upon this ground. Wood, 
715-716 and after, notes and cases cited. Clark vs. N. E. Mut’l Ins. 
Co., 6 Cush., 342 ; Underhill vs. Agawam Ins. Co., 6 Cush., 440 ; 
Blake vs. Mutual Ins. Co., 12 Gray, 265 ; Vos vs. Robinson, 9 Johns., 
196 ; Kernochan vs. Ins. Co., 17 N. Y., 428-33 ; Taylor vs. Ins. Co., 9 
Howard, 390 ; 3 Wall, 641, Young vs. Gilbou. 


Statement of facts, compiled from report of referees by Editor of Ins. 
Law Journal. 


The policy was dated the 13th day of February, 1878, and covered 
a dwelling-house and shed to the amount of $1,200. Household 
furniture and clothing, $334. Produce and provisions, $134. 

Also other buildings and property not destroyed by the fire in 
question. 

The dwelling-house and shed was totally destroyed by fire the 28th 
day of April, 1879. The household furniture and clothing, and the 
produce and provisions therein were mostly, but not wholly de- 
stroyed ; the loss thereof was, however, equal to the amount of in- 
surance thereon. 

The policy was issued to Michael Walsh and the application was 
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signed by him, but, except the signature, was mostly in the hand- 
writing of John Cain, who was then an agent of the defendant com- 
pany in soliciting insurance. The plaintiff put in evidence a proof of 
loss signed by Mary Walsh, the wife of Michael. Michael and Mary 
occupied said house as a homestead at the time of the fire, but 
Michael was in the habit of going away from home to be gone several 
months at a time, and at one time was gone two years; and in his 
absence Mary had charge of matters at home and acted as his agent 
in the management of the premises and in the general transaction of 
business about home. At the time of the fire Michael had gone to 
Colorado, and had been gone for some time, and it was not then 
known by his family where he then was, and on this account his wife, 
the said Mary, made, by the assistance of her attorney, W. H. Smith, 
Esq., and signed and made oath to, said proof of loss, and the same 
was forwarded by said Smith with a letter of transmittal by him to 
the company on the 15th day of May, 1879, and it was received in 
due course. Notice of the loss had been previously given. 

In making and signing said proof, Mary assumed to act as the 
agent of her husband and claims, as matter of law, under the facts 
and circumstances aforesaid, to have acted in this behalf within the 
scope of her authority as the agent of her husband. Michael died 
before returning home, but after the fire, and Mary was appointed 
administratrix of his estate, and as such brought this suit. 

The value of said house and shed at the time of the fire was $900, 
and could have been replaced for that sum at that time, and could 
have been rebuilt at the time of the trial for $1,100. There was some 
talk between the adjusting agent of the defendant company and 
Mary, about the company rebuilding after the fire, but no definite 
request was made to that effect by her or offer so to do by him or the 
company. The company, through its agent and president, investi- 
gated as to the cause of the fire, the amount and value of the prop- 
erty destroyed by it, and the title to the property, and declined to 
pay the loss, but did not notify the plaintiff of any objection to the 
form and sufficiency of the proof of loss until it was made on the 
trial. 

Cain examined the house inside and outside two or three times be- 
fore taking the application, and talked with Michael about the cost 
of the house, and drew up the application for him. Cain had been 
a practical house carpenter and was a competent judge of the cost 
and value of such a house. Michael told Cain that he had put into 
said house some $1,700 or $1,800, including his own labor, and Cain 
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decided that the amount of insurance should be $1,200, being, as he 
then said, two thirds the value. 

November 11, 1863, Michael executed a deed of said premises in 
trust to R. Proctor, and this deed was put upon record on the same 
day, and the record title has remained in said Proctor ever since. 
This deed covered both the land and the personal property on the 
premises. At the time said deed was executed Michael and Mary 
were living in the house then standing on said premises and were oc- 
cupying the same as their homestead. Michael was in difficulty at 
the time and was in jail. An arrangement was made by which said 
deed was executed to said Proctor, who had previously known the 
parties. Soon after this Michael went into the army, where he re- 
mained some time. During his absence said Mary and the family 
continued to occupy the premises and also after his return and he 
with them except when absent from home, until the time of the fire ; 
and since his decease Mary has occupied said premises with her 
children, being both his widow and administratrix. It was not 
proved that said deed was actually delivered to Proctor. He never 
acted under it, never took possession of the real or personal property 
mentioned therein, never was on the place. It was never listed to 
him for taxation, and he had forgotten the existence of any such in- 
strument until it was brought to his attention by reference to said 
record after said fire. He now recalls that some arrangement was 
made in regard to Michael’s property with a view to saving it to his 
wife and children ; and Proctor then consented to take the title for 
this purpose, but with no expectation of taking any charge or control 
of the property. It did not appear where the original deed is, if in 
existence. Proctor does not know of it among bis papers. It did 
not appear whether Michael had forgotten about this deed or not 
when he made the application for insurance, or why he omitted to 
refer to it in his application. The real and personal property 
named in said deed has been treated by all parties ever since the 
execution thereof in precisely the same manner as before. 


Tart, J. 
This is an action to recover for a loss by fire under a policy of in- 
surance issued by the defendant, dated the 13th day of February, 
1878. The property was destroyed by fire on the 28th day of April, 
1879. Several objections are now urged by the defendant against a 
recovery. 
1. That the proof of loss was not signed by the assured’s own 
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hand, and verified by his oath. 'The proof of loss was furnished the 
company on the 17th day of May, 1879, signed and sworn to by the 
wife of the assured ; it was the duty of the defendant, if liable, to 
adjust the same within three months from that date. Within that 
time, on the 18th day of July, the plaintiff was notified in effect, that 
the claim was not allowed, as the defendant did “ not find the title 
satisfactory ” and making no objection as to the defects in the proof 
of loss that are now complained of. We think that the reception of 
the proof of loss and placing their refusal to pay upon a specific, 
substantive ground not connected with the proof of loss, and having 
before that accepted similar proofs from the plaintiff in a like case, 
was, in fact, a waiver of any defect in the preliminary proof. We 
think in this case upon the facts reported, that it should be so held 
that as matter of fact they did waive any defect in the statement. 
It is law in this State that a company has the right to reject a claim 
for a loss, giving to the assured no reason therefor, and depend upon 
any and all grounds that would defeat a recovery ; or in other 
words, the rejection of a claim without assigning any reason, is not 
a waiver as matter of law, of any of their rights. Spooner vs. Ins. 
Co., 53 Vt., 156. The company have power to waive the production 
of the proofs, and it is always a question of fact to be submitted to 
the triers whether it did do so; in the case above referred to there 
was no evidence tending to show that the company did waive the 
defect in the statement, and therefore it was error for the court be- 
low to hold that there was a waiver. There are cases that hold that 
the assured, in some instances, is excused from furnishing any state- 
ment, as where the company deny the existence of the contract. 
Taylor vs. Ins. Co., 9 How., 390. The fact that the assured was not 
inthe country and probably could not have furnished the state- 
ment had it been called for, does not affect the question, for, if an 
agent could not make the proof, which we do not decide, and there 
was no remedy at law, it is possible that equity might grant suitable 
relief as in case of accident. 

2. The referees find that the value of the property was not truly 
represented to the company ; that it was over estimated, and in con- 
sequence thereof over-insured. The assured agreed that the applica- 
tion was a true exposition of the value of the property, and (it being 
a matter material to the risk), if it was misrepresented, the policy 
should be void. This is a matter of contract, made by the parties, 
and unless its effect is obviated by what subsequently took place, 
rendered the policy null. Boutelle vs. Westchester Fire Ins. Co., 51 
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Vt., 4. The agent of the company knew these facts as to value, or 
ought to have known them, and so they are affected with like knowl- 
edge. The defense was matter of contract, not one by force of the 
charter, and the company had power to waive it ; and we think the 
defense of over-valuation must be as matter of fact held waived ; 
they knowingly over-insured the property, and not repudiating the 
contract because it was over-insured placed their refusal to pay upon 
the distinct ground that the title was defective,and upon that ground 
alone. They levied assessments upon the policy both before and af- 
ter the loss, and as there was no fraud on the part of the plaintiff, he 
was misled by the defendant into the belief that his policy was valid. 
The assessments levied after the loss were not made in ignorance, or 
through mistake of any fact, but inadvertently, and, as it would seem, 
from mere negligence. The facts reported amount to a waiver of 
this defense. 

3. The charter of the defendant provides that the policy should be 
void unless the true title of the assured in case the assured has a less 
estate than a title in fee-simple was expressed therein, and in the 
application, and the applicant agreed in the application that “in case 
any matter material to the risk was not fully stated, or in any mate- 
rial thing was misrepresented, the policy should be void. The state 
of the title was material and should have been correctly stated. 
Under the above provision of the charter and agreement in the ap- 
plication. the defendant insists that the policy was void for the reason 
that the title was not truly expressed in the policy and application. 
On the 11th day of November, 1863, the assured was the owner of 
the property, and on that day conveyed it to one Proctor, in trust. 
There was no proof before the referees that the deed was ever deliv- 
ered, or that Proctor ever knew that it was executed, although he 
consented that it might be ; he never acted under the deed, never 
took possession of the property conveyed by it ; never saw it, and it 
had never been set in the list to him for taxation, and he never ex- 
pected to take control of it, and all parties had treated it as the prop- 
erty of the insured, or, as the referees say, in “precisely the same 
manner as before” the execution of the deed. The controlling 
question in this case is, whether the deed ever became operative by a 
delivery. Before we declare the contract void, this fact should plainly 
appear ; there is no evidence in the case tending to show it, save the 
fact that it is on record, and this is only prima facie evidence of a 
delivery, which may be rebutted. A deed does not take effect until 
it is delivered. In Elmore vs. Marks et al., 39 Vt., 539, Pierpoint, 
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Ch. J., says: “ What amounts to a delivery is a question that has 
been much discussed, each case standing mainly upon its own pecu- 
liar facts ; but all the authorities seem to agree that to constitute a 
delivery the grantor must part with the custody and control of the 
instrument permanently, with the intention of having it take effect as 
a transfer of the title, and must part with his right to the instru- 
ment as well as with the possession ; so long as he retains the -con- 
trol of the deed he retains the title.” Applying this rule to the case 
at bar, we think that upon an examination of the facts reported, the 
presumption arising from the record is fully rebutted, and that the 
requisite facts to constitute a valid delivery as stated above are 
wholly wanting. The fact that Proctor never knew that the deed 
was executed ; that he never acted under it, and never expected to ; 
and that all the parties treated the property as though the deed had 
never been executed, and Waish continued to occupy it as his own 
for a long series of years, and that the deed is not among the papers 
of Proctor, conclusively rebut the prima facie presumption of deliv- 
ery. The facts reported fail to show that the assured “ever parted 
with the custody and control of the instrument permanently, with 
the intention of having it take effect as a transfer of the title, or that 


he ever parted with his right to, or possession of, the instrument, 
which is the rule so ably laid down by the late chief justice ; the de- 
fense as to the defect in the title fails. This disposes of the ques- 
tions raised in the argument. We make no reference to the ques- 
tions of the effect of the homestead upon the deed to Proctor, and of 
the waiver by defendant by having assessed the policy. 

Judgment affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas No. 3 of Philadelphia. 


MUTUAL LIFE INS. CO. 
vs. 


GIRARD LIFE INS. CO.,Apm’r or MAGARGE.* 


A policy-holder in a mutual life insurance company has no right to any portion 
of the earnings of the company until a dividend thereof is declared ; there- 
fore, where a premium falls due before such declaration, the policy-holder 
has no right in equity to have applied to the premium the amount of an 
after declared dividend, although the money divided was earned previously 
to the falling due of the premium, and at that time the question of declar- 
ing a dividend was under consideration by the managers of the company. 

Where the evidence showed that out of thirty payments of premiums the com- 
pany had accepted two when over due from the assured, that the receipts 
given therefor contained a notice that such acceptance was an indulgence, 
and that it was the practice of the company never to accept an overdue 
premium without first inquiring as to the health of the assured, and that it 
afterwards refused to accept an overdue premium in the case in question. 

Held, that it was error to exclude evidence showing that at the time of the re- 
fusal the assured’s health had become impaired by dissipation, and the rea- 
son the premium was refused. 


On the fourth trial of the cause the plaintiff having proved that on 
two previous occasions his premium had been accepted when over- 
due, the defendant offered to prove that after the policy in suit had 
been issued, and previous to January 14, 1871 (the date of the first 
default in payment of premium), the insured had become «addicted 
to the use of intoxicating liquors, which tended to the shortening of 
his life ; that on the 14th, 15th, and 16th (the days on which the 
money was tendered on behalf of the insured and refused by the de- 
fendant), the insured was in a state of intoxication and unable to pre- 

* Decision rendered April 24, 1882. From the Reporter. 
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sent himself at the office of the defendant, though requested by the 
defendant’s agent so to do, to be followed by evidence that the in- 
sured never did call, and that he died from the effects of the use of 
intoxicating liquor ; also to prove by the defendant’s agent why the 
premium was refused when tendered on the 16th. These offers were 
overruled. With reference to the dividend due the insured from the 
company at the time of the falling due of the premium, Luptow, P. 
J., charged: “If the jury determine that although the dividend 
was not declared until long after the day upon which the premium 
fell due which was not paid, namely, 14th of January, 1871, yet if it 
represents the money made before the 14th of January, 1871, or, in 
other words, if the jury find that the sum of $67,72 entered upon the 
books of the company represented the fund realized as a dividend 
to policy No. 28,375, and was earned and in the possession of the 
company on January Ist, in the year 1871, then I instruct you, in the 
language of the Supreme Court, ‘It would be inequitable, and against 
the policy of law, to permit an insurance company to forfeit a life 
policy for non-payment of a premium, when such company has in its 
possession the money of the a;sured to an amount covering the pre- 
mium, and which it has power to apply to its payment.’” Verdict 
and judgment for plaintiff. The defendant took this writ, assigning 
for error, inter alia the rejection of evidence, and the instruction 
above set out. 


W. W. Porrer, H. J. McCarray, and W. A. Porrer, for Plaintiff in 
Error. 
J. J. Ripaway and Dante Dovauerrty, Contra. 


Paxson, J. 

Each time this case has been here, it has presented some new 
features which were not covered by previous rulings. The issue has 
now been narrowed down to one or two points, which we will pro- 
ceed to dispose of without further remark. 

The language quoted by the learned judge below from the opinion 
of the court in 1 Outerbridge, was based on an offer to prove that the 
defendant had declared a dividend on January 1, 1871. This was 
fourteen days before the premium fell due ; and we held that, inas- 
much as the dividend was admittedly larger than the premium, it 
did not matter that the precise sum had not been ascertained. It 
having been declared on January Ist, it was due the assured, and no 
delay in the matter of book-keeping could deprive him of his right 
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or justify the company in forfeiting his policy when they held his 
money which they might and ought in equity to apply to the pay- 
ment of the premium. We adhere to that ruling still. Unfortunately 
for the plaintiffs, they did not prove the offer on which our ruling 
was based. The evidence was that the dividend was declared Febu- 
ary 15, 1871. It is true it was under consideration by the committee 
of the board from January 1st, but no action was had until February. 
That the dividend was earned during 1870, and was declared for that 
year, is not to the purpose. It needs no argument to show that 
neither a stockholder nor a policy-holder has any right to the earn- 
ings of a corporation until a division or dividend has been declared 
by its board of managers. Moss’ Appeal, 2 Norris, 264. So that at 
the time the premiums matured there was no fund in the hands of the 
company which the latter or Mr. Magarge had the right to apply to 
its payment. With the non-payment on the day appointed, the policy 
lapsed, by virtue of the contract between the parties, unless there 
was something to take it out of the ordinary rule. There was no 
occasion of a formal forfeiture on the part of the company. While 
the word “forfeiture” has been used in former opinions, it is not 
strictly applicable to the facts of this case. This contract of life in- 
surance is really a contract for an insurance for one year, in consider- 
ation of an advance premium, with the right of the assured to con- 
tinue it from year to year upon payment of the premium as stipu- 
lated. The assured is not bound to pay anything, but may drop his 
policy at the end of any one year. He does drop it, and the com- 
pany is relieved if he does not pay. In such case there is a lapse of 
the policy. 

We think it would be carrying the rule beyond any recognized 
nrinciple to hold that profits earned, but not declared as dividends 
or otherwise, could be treated as funds in the hands of the company 
applicable to the payment of a premium. Non constat that such 
decision ever will be made. 

That it was subsequently done in this case is not to the point. A 
change of times or heavy losses by the company prior to February 
15th might have prevented it. Had Mr. Magarge called at the office 
on the 14th of January and demanded the application of the profits 
to the payment of his premium, the company could then have re- 
fused it. 

This brings us to the consideration of the remaining question. It 
will be observed by reference to the former decisions that one of the 
reasons assigned by the plaintiff why the defendant company should 
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have received the premium tendered on the 16th of January was that 
there was a custom among such companies to allow days of grace. 
It was held by this court in Helme vs. Ins. Co., 11 P. F. S., 107, and 
in this case in 5 Norris, that such a custom might be shown. No 
such question was raised upon the present trial. The issue was 
narrowed down to a matter of previous dealings between the parties, 
the plaintiffs below contending that by accepting overdue premiums 
the company had induced Mr. Magarge to believe that such after 
premiums would be accepted in the future, and that to refuse to do 
so without notice and without warning was an act of bad faith. The 
facts are, that out of about thirty payments two were paid two days 
after maturity, with one payment in dispute. With each a receipt 
was given, containing a notice as follows : “The agreement is mutual 
(see.application and policy), that unless the premium is paid on or 
before the day it becomes due the policy is forfeited and void. Agents 
are not authorized to make, alter, or discharge contracts or waive 
forfeitures.” . 

It will be noticed in the report in 5 Norris, that the two overdue 
payments were accepted after inquiries as to the state of Mr. 
Magarge’s health. This fact does not clearly appear in the present 
case. There was evidence, however, that it was the uniform practice 
of the company not to receive overdue premiums without inquiry as 
to the state of health of the assured, and that a lapsed policy may be 
restored on satisfactory certificate of health at any time within twelve 
months. In view of the rule just stated and of the fact that but two 
after payments out of thirty were proved, that every receipt con- 
tained a warning to the assured that the receipt of such payments 
was optional with the company, we are constrained to say that the 
evidence fails to establish such a course of dealing between the 
parties as will exclude the company from showing the reasons why 
they declined to receive the premium on the 16th of January. In the 
light in which the case now stands, it is only fair to the company 
that they should be allowed to show this. 

Judgment reversed, and venire facias de novo awarded. 

Suarswoop, C., J., dissented. 
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COURT OF APPEALS OF NEW YORK. 


ISAAC B. ELLSWORTH er at., Respondent. 


vs. 


ARTNA INS. CO., Appellant. 


The policy provided that it should not be liable for any loss occasioned by 
neglect to use all possible efforts to save the property. 


Held, that where there was evidence tending to show such neglect, and the 
issue had been tendered in the complaint as to its breach, though not set 
up in the answer as a defense, it was error to refuse to instruct that the 
plaintiffs could not recover for any loss or damage so occasioned. 


Judgment reversed. 


Rapat1o, J. 

Each of the policies upon which this action is brought, contains a 
condition that the company shall not be liable “ for any loss or dam- 
age occasioned by neglect to use all possible efforts to save and pre- 
serve the property when on fire or exposed thereto, or after a fire.” 

The complaint, after setting out the loss by fire, of the goods and 
furniture insured, avers that said loss was not occasioned by “ ney- 
lect to use all possible efforts by the plaintiffs to save and preserve 
the property when exposed to fire.” 

The answer contains general denials sufficient to put this allegation 
in issue. 

On the trial, evidence was given touching the circumstances attend- 
ing the fire, from which it appeared, as stated in the case, that the 
plaintiff Isaac, with his wife and son, the plaintiff Frank, lived on 
the floor over the store, which contained the insured goods. That at 
about one or two o’clock in the morning, Isaac, hearing the dog in 
the store, got up and went down into the store, unlocked and opened 





1882. | Ellsworth et al. vs. Aktna Ins. Co. 


the front door, and let the dog out, then shut and locked the door, 
and hung up the key, and went to bed, leaving a kerosene lamp 
burning in the store. He afterwards heard the dog bark, and got up 
again. He then perceived smoke, alarmed his wife, and again went 
down into the store, and found fire blazing up from behind the 
counter where the lamp hung. He then unlocked the front door, and 
threw out two boxes of shoes, and then turned to go up-stairs, and 
met his son Frank, and his wife at the foot of the stairs, and told 
them to go back and save what they could up-stairs, and they all 
went back and commenced packing up and throwing things out of 
the window. No effort appears to have been made to throw out any 
more goods from the store, and it is to be inferred from the evidence 
that Isaac before returning up-stairs, must have re-locked the front- 
door of the store, for he says he heard people pounding at it trying 
to open it, but they could not, and they called to him to throw down 
the key, and he told them he had not got it, and they got a timber 
and broke in the door. No explanation is given of the re-locking of 
the store door, or the loss of the key, or of the omission to continue 
to throw goods out of the store. 

Ebenezer White, a witness for the defendant testified that he was 
at the fire, and being asked whether anything was said about going 
into the cellar to get out goods, and what Ellsworth said, that they 
stood close to the building, and Ellsworth said, beware, there is 
powder in the building, or something to that effect. There was other 
testimony touching the conduct of the parties at the fire, which the 
jury might have taken into consideration had the question of efforts 
to save property been submitted to them. 

The counsel for the defendant asked the court to charge the jury 
that the plaintiffs could not recover “for any loss or damage occa- 
sioned by their, or either of their neglect to use all possible efforts 
to save, or preserve the property when on fire, or exposed thereto.” 
The court refused this charge, and the defendant excepted. 

For what reason this charge is refused, is not explained. It does 
not appear that any objection was made that neglect to save goods 
could not be shown under the pleadings. The request was almost in 
the precise words of the condition, and although the condition was 
not set up in the answer as a defense, issue had been tendered in 
the complaint as to its breach, and the question was one which af- 
fected the amount of damages to be recovered, even if the defendant 
failed to sustain its defense to the action. 

We think that it was error to refuse to charge as requested. 
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Judgment should be reversed, and a new trial granted, costs to 
abide the event. 
All concur except Tracy, J., absent. 


UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF OHIO. 


MOHR & MOHR DISTILLING CO. \ 
Us. 


SUNDRY INSURANCE COMPANIES. 


Foreign corporations doing business in Ohio may be sued by non-residents in 
the U. S. Cireuit Court by process served on the agents of such corporations 
in the State and it is immaterial where the cause of action arose or the con- 
tract was executed. 


Mou tron, Jounson & Levy, for Plaintiff. 
Gary, Copy & Gary of Chicago, and Fotierr, Hyman & Dawson, for 
Defendants. 


Marruews, J. 

In each of these cases the plaintiff is a citizen of Indiana, and the 
defendants are corporations in States other than Ohio, but each of 
which is licensed under the laws of Ohio, to transact insurance busi- 
ness within this State, having agents appointed for that purpose, and 
actually transacting business in this State. 

The causes of action are upon policies of fire insurance issued by 
these companies, the subject of the insurance being property in the 
State of Indiana. 

The defendants have been sued here and process has been served 
upon their agents. 

Motions were made heretofore to set aside that service on the 


* Decision rendered June, 1882. 
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ground that this court did not have jurisdiction of the several causes 
of action er over the persons of these defendants. 

The court of course has jurisdiction of the subject-matter in case 
the parties are right. 

The controversies are between citizens of different States, so that, 
in that respect, the court has jurisdiction, and the question then is 
reduced to one of jurisdiction over the person. 

It is conceded that these actions might be maintained in the State 
courts of Ohio, notwithstanding the policies may not have been is- 
sued by the agencies in this State, and although the subject of the 
insurance is not in this State. 

Mr. Hyman:—This is not conceded, your Honor. 

Matthews, J.:—I assume it then, because I think it is clear that 
these actions might be brought in the State courts, notwithstand- 
ing the fact that the policics of insurance may have been issued by 
the companies through agencies not in this State, and although the 
subject of the insurance is not in this State. 

The action of assumpsit or covenant (as might have been brought 
in these cases), upon a policy of insurance is not local but transitory, 
and may be brought wherever the defendant is found, and under the 
general provision of the code of procedure in this State, I assume it 
to be indisputable that an action might be maintained. It might be 
maintained in either of two forms, that is, in either of two modes of 
procedure. If there had been found property of the company, the 
process might have been by a foreign attachment, and if so, personal 
service need not have been had or required, and the judgment would 
have only gone to the extent of the property found, which might be 
subjected to the payment of it. Or if the corporation had a man- 
aging agent, (as described in the code of procedure of this State,) 
upon whom service could be made, it might have been brought in 
personally, and made to answer to a personal judgment, and that 
judgment would have been conclusive between these parties in any 
other forum. 

Now of course an action cannot be commenced in this court 
against a defendant by attachment. It must be a personal service 
because the Act of Congress provides that the action shall be brought 
in the district where the defendant is an inhabitant, or in which he 
may be found, and the question is whether under the circumstances 
of this case these defendants have been found in this district. 

The statutes of Ohio have provided, as I have already indicated, 
the mode by which foreign corporations transacting business in this 
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State, and represented by agents in this State, may be summoned to 
answer any cause of action transitory in its nature. 

The insurance law itself requires that they should expressly assent 
to its terms and consent to be sued through certain agencies before 
they are allowed to transact business in this State. 

The defense is that that consent only goes to the extent of the 
terms of that statute and is reasonably construed to cover only the 
transactions arising under it. 

But even if that were so, I should still think that, under the gen- 
eral provisions of the statutes making provision for service of process 
upon managing agents of foreign corporations, their coming into the 
State by means of such agents for the purpose of transacting busi- 
ness was necessarily an assent to being sued in that way, and consti- 
tuted them personally within the district, in such a sense as that 
they may be said to be found by process when issued against them 
and served on these agents. 

I think this is a necessary result of the application of the doctrine 
contained in the case of Railroad Co. vs. Harris, decided by the Sup. 
Ct. in 12 Wall. 65, and I do not see that it is possible to distinguish 
these cases from the case of ex parte Schollenberger, 96 U.S., 369. 

Although in that case the cause of action was one which arose un- 
der the operation of a law which authorized the companies to trans- 
act business in the State of Pennsylvania. The only distinction 
then between the two cases is that here the causes of action were not 
created by the action of the agents of the corporations in this State. 
But by virtue of the general provisions of the statute relating to ser- 
vice on foreign corporations, even on the supposition that I am not 
authorized to construe the insurance law itself as requiring them to 
assent to be sued with reference to all causes of action, (and I do not 
think it can be limited,) I have thought this service was rightly had. 
The motions are granted, setting aside the former orders setting 
aside the service in these cases, and the cases are reinstated. 
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SUPREME COURT OF OHIO. 


Error to the District Court of Cuyahoga. County. 


DETROIT FIRE AND MARINE INS. CO. 
Us. 


COMMERCIAL MUT. INS. CO. 


Where an insurance company, after having taken a risk and reinsured in an- 
other company to indemnify itself against loss on its policy, discharges its 
liability by the payment of a less sum than that for which the original in- 
surance was effected, the sum so paid by it will be taken as the amount of 
damage sustained, and the measure of indemnity to be recovered from the 
reinsuring company ; provided such sum is within the amount of the rein- 
surance policy, and does not exceed the amount of actual loss, and such 
policy contains no condition for prorating loss or limiting liability. 


The petition alleged that, on the 10th of May, 1871, the plaintiff, 
the Connecticut Mutual Insurance Company, issued its policy of in- 
surance, causing $20,000 to be insured upon the body, tackle, apparel 
and other furniture of the schooner called the John Burt, from 
noon of the 6th day of May, 1871, to noon of the 5th day of Decem- 
ber, 1871 ; that on the same day, the defendant, the Detroit Fire & 
Marine Insurance Company, on account of the Commercial Mutual 
Insurance Company—loss, if any, payable to them—made reinsur- 
ance, and caused $5,000 to be insured upon said schooner, from noon 
of said 6th day of May, to noon of said 5th day of December ; that 
in and by said policy of reinsurance, the said vessel, with her tackle, 
apparel and other furniture was valued at $25,000, and the limit of 
insurance upon the vessel interest thereby insured, was fixed at $20,- 
000 ; that, with the exception of the names of parties and amount 
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insured, the terms, conditions and stipulations of said reinsurance 
policy, were substantially the same as those contained in the policy 
issued by the reinsured company to the owner of the vessel ; that, 
on the 14th of October, 1871, the said vessel was, by the perils and 
dangers of the lakes, sunken, and so damaged that she was aban- 
doned as a total loss, and the abandonment was accepted. 

The answer alleged that before the commencement of said action, 
the plaintiff settled and compromised with the owner of said vessel, 
his claim of $20,000, issued to him, for the sum of sixty cents on the 
dollar, to wit., $12,000, and obtained from the owner an absolute re- 
lease and discharge from all liability under said policy ; that, at the, 
time of said settlement and compromise, the plaintiff was not in a 
bankrupt or insolvent condition ; that, in accordance with the terms 
of said settlement and compromise, the defendant paid to the plaint- 
iff, $3,000, or sixty per cent of the amount ‘insured on said vessel by 
said policy of reinsurance, and paid the same, in full satisfaction and 
discharge of all claims against it, under said reinsurance policy. 

To the foregoing answer the plaintiff demurred generally, and the 
court sustained the demurrer. The defendant, not desiring to plead 
further, judgment was thereupon rendered in plaintiff's favor for the 
full amount of its claim ; and at the following term of the District 
Court, this judgment was affirmed. 


F. J. Dickman, for Plaintiff in Error. 


The contract between the two companies, interpreted on equitable 
principles, was, that the reinsurer would indemnify the reinsured, to 
the extent of $5,000, on a liability of $20,000, or to the extent of 
twenty-five per cent of such liability. The reinsurer fixed that, as 
the ratio of its indemnity to the liability of the reinsured. The risk 
assumed by the reinsurer was upon the basis that the liability of the 
reinsured might amount to $20,000 ; it was virtually a risk upon the 
implied condition, that such liability might equal that sum. A rein- 
surer may be willing to indemnify to the extent of $5,000, in the 
event of a loss of $20,000 when he would decline to indemnify to 
that extent, in case of a loss of only $12,000. If A indemnifies B 
against all liabilities whatsoever, to the extent of $5,000, it is a dif- 
ferent case from that in which B represents to A that all his liabili- 
ties amount to exactly $20,000, and thereupon A upon that basis of 
liability, agrees to hold him harmless to the extent of $5,000. In the 
one case, the amount of liability does not furnish a basis for the in- 
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demnity; in the other case, the indemnity is made proportionate to 
the liability, and rests upon it. 

In this action, the original policy and the policy of reinsurance 
bore date the same day ; were for the same period ; were upon the 
same property; and were substantially the same, in their terms, con- 
ditions, and stipulations; and the amount of the reinsurance policy, 
was predicated upon the amount of the risk assumed by the original 
policy issued to the owner of the vessel. 

From abundant caution, some policies of reinsurance contain the 
clause, “ Loss, if any, payable pro rata, at the same time and in the 
same manner with the reinsurance company.” But the insertion of 
this clause or its equivalent, is not indispensable to an apportionment 
of the actual loss between the reinsurer and the reinsured. The true 
meaning of the contract between these two companies is, that they 
should share the risk between them. 

The doctrine of apportionment is not confined to the domain of 
equity. Co. Litt. 148 A; Bashford vs. Shaw, 4, Ohio St., 263. 

An agreement by the reinsurer fo beara certain proportion of the 
risk, is tantamount to an agreement to pay the same proportion of the 
loss. But, it must be an actual, and not a constructive loss. Illinois 
Mutual Fire Ins. Co. vs. Andes Ins. Co., 67 Tl. R., 362. 

There is nothing in the nature of the contract of reinsurance,which 
should distinguish it from any ordinary contract of indemnity against 
liability. Where that liability has been compromised, then the 
measure of damages must be no greater than the amount which the 
party to be indemnified has paid. And, where the guarantor is to 
pay a certain proportion of that liability in case of loss, he should 
not, we submit, be held to pay more than the same proportion of the 
amount actually paid by the party indemnified, in discharge of his 
liability. Phillips on Insurance, Vol. 1, p. 207, Sec. 374 ; Tate vs. 
Booe, et. al., 9 Ind. 13; Schooley vs. Stoops, 4 Ind. 130; Child vs. 
Eureka Powder Works, 44 N. H. 354; Osgood vs. Osgood, 39 N. H. 
209; Haseltine vs. Guild, 11 N. H., 390; Swift vs. Crocker, 21 Pick., 
241; Cushing vs. Gore, 15 Mass., 69; Little vs. Little, 13 Pick., 426; 
Churchill vs. Hunt, 3 Denio, N. Y., 321; Administrators of Pond vs. 
Warner, 2 Vt., 532; Sedgwick on Damages, pp. 35,358, 4th Edit. 


Samuet E. Wituiamson, for Defendant in Error. 


The two companies were not bound in a common venture, but one 
company took upon itself the whole venture, and then made a con- 
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tract with the other company to indemnify it to a certain extent. 
The company taking the venture, has not only become liable for, but 
has actually paid over twice as much as the reinsuring company is 
asked to pay, that is,in any aspect of the case, has had a loss ex- 
ceeding the amount insured by the Detroit Company's policy, and 
certainly there is no principle on which the latter company can 
rightly claim exemption from liability to pay. Home vs Mutual 
Safety Ins. Co., 1 Sandford, 137, 2 Comst., 239 ; Blackstone vs. Alle- 
mania Fire Ins. Co., 56 N. Y., 104. 

All the cases are clear to the effect that there is no privity between 
the original assured and the reinsurer; indeed, no such claim seems 
to have been made, and without such priority the assumption of 
counsel for plaintiff in error falls to the ground. This is fully borne 
out by the decision in Consolidated Real Estate & Fire Ins. Co. vs, 
Cashon, 41 Md., 59. The policy of reinsurance in this case contained 
the pro ra/a clause. The court fully approves of the construction of 
this clause in Blackstone vs. Allemania Ins. Co. 


Lonawortu, J. 

The’ original insurer became liable to the owner of the vessel for a 
total loss, but actually paid him only $12,000, being sixty per cent. of 
the amount of the policy, in full discharge of its liability. 

The whole amount of reinsurance was $5,000. Shall the reinsured 
company recover the full amount of its policy, or only a pro rata part 
of the latter sum, at the rate of sixty cents on the dollar ? 

The contract of insurance has always been regarded as one of in- 
demnity, the object being to protect the insured from any and all 
damage occasioned by the happening of the loss insured against, not 
exceeding the amount of the policy. 

Reinsurance is thus defined by Mr. May: “It is a contract of in- 
demnity to the reinsured, whatever be the subject-matter, and binds 
the insurer to pay to the insured the loss sustained in respect to the 
subject insured, to the extent for which he is reinsurer.” May on 
Insurance § 11. In this case before us the policy does not differ in 
form from the original policy, although it may be true, as I am in- 
formed it is, that policies of insurance generally contain a condition 
that the loss, if any, shall be payable pro ra/a, at the same time and 
in the same manner with the reinsurance company, yet no such con- 
dition is expressed in the policy before us. Is it to be implied? To 
answer this question we must have a clear idea of the nature and ob- 





1852.] Detroit F. & M. Ins. Co. vs. Commercial Mut. Ins. Co. 553 


ject of such a contract. Parsons, in his work on Marine Insurance, 
Vol. 1, page 299, says: “ In all cases of insurance, whatever may be 
their ground, the reinsured stands, as to his insurers, in the same rela- 
tion in which the insured stands to him.” “And it may be said in 
general that, wherever the insurance is not on the property of the in- 
sured, but against risks which he bears, this is in the nature of rein- 
surance.” (p. 303.) And in Phillips on insurance, § 374, this distinc- 
tion is given: “ Reinsurance is a contract whereby one party, called 
the reinsurer, in consideration of a premium paid to him, agrees to 
indemnify the other against the risk assumed by the latter, by a pol- 
icy in favor of a third party.” And it has been held that the 
original assured cannot assert any interest in a policy of reinsur- 
ance. Herkinroth vs. Ins. Co., 1 Barb, ch., 363. : 

If it be true, then, that it is the risk which is insured against, and 
the contract is intended to furnish complete indemnity,it is difficult to 
understand any reason why, when such risk has become a certainty, 
and the reinsured has actually sustained a loss, he is to be indemni- 
fied only partially and not completely, at least to the extent of the 
amount named in the policy of reinsurance. 

Upon this subject there are but few adjudged cases. None are to 
be found in the English books. 

From a very early day reinsurance has been interdicted in that 
country by act of Parliament (19 Gro., 2 Ch. 37, Sec. 4). Mr. Arnould 
states that this statute arose from the fact that reinsurance had come 
to be employed as a mode of speculation in the rise and fall of pre- 
miums, and the legislature foresaw that it might be used as a cover 
for wager policies, 1 Arnould on Ins., 291; Andree vs. Fletcher, 2 
T. R., 161, is an emphatic declaration of the meaning and force of this 
statute. Whatever may have been the reasons for its adoption, how- 
ever, it has certainly never been recognized as a part of the common 
law of this country. Our courts have refused to so regard it, or to 
find anything in reinsurance contrary to public policy and fair deal- 
ing. Upon this subject Mr. Justice Sedgwick said in the early case 
of Merry vs. Prime, 2 Moss, 176, “ That a contract of reinsurance is 
not prohibited by the principles of the common law is admitted by 
the parties. It is a contract which, in itself, seems perfectly fair and 
reasonable, and might be productive of very beneficial consequences 
to those concerned in this important branch of commerce ; but be- 
cause it was much abused, and turned to pernicious purposes it was 
prohibited by an act of the Parliament of Great Britain.” In this 
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case he goes on to show conclusively that the principle of that stat- 

ute has never found a place in the insurance law of theUnited States. 

See also Merchants & M. Ins. Co. vs. Washington Ins. Co. 1 Handy, 
408, 425. 

This will serve to explain the fact that the English reports are bar- 
ren of authority upon the subject under investigation. 

Since the decision of the French Court of Admiralty at Marseilles in 
December 1848, cited in Emerigon,Traite des Assurance, Meredittes’ 
translation, 202, (but no other report of which I have been able to 
find), it has been uniformly held, that, where the first insurer be- 
comes insolvent, and, on a compromise with his creditors, pays only 
a certain percentage of the loss, the reinsurer is nevertheless bound 
to pay the reinsured the full amount of the loss to the extent of the 
reinsurance. The most carefully considered case, and perhaps the 
leading case upon this subject is Horn & Bokee vs. Mutual Safety 
Ins. Co.,1 Sandf. Ch., 137, subsequently affirmed in 2 Comstock, 235. 

In this case the decision of the French Admiralty Court is followed 
and the court repeat with approval the language of Emerigon and 
Roccus to the effect that the reinsurer is bound to pay the whole loss 
which is incurred by the first insurer. 

Bonlay Paty, and Alanzet, two distinguished modern French au- 
thors, are also cited as speaking to the same effect. 

In Blackstone vs. Allemania Ins. Co., 56 N. Y., 104, the same doc- 
trine is declared to be definitely settled. See also to the same effect 
Ins. Co. vs. Cashow, 41 Md., 59, and Eagle Ins. Co. vs. Lafayette 
Ins. Co., 9 Ind., 443. 

If it be true, then, that the reinsurer is liable to the reassured (to 
the extent of the sum insured in the policy), for the full amount of 
the loss, for which only a liability has attached to the original insurer 
but which he has not paid, and cannot pay on account of insolvency, 
how much more must it be true that such obligation exists where the 
reassured has not only incurred a liability, but has actually paid the 
full amount for which he asks indemnity? If there existed room for 
doubt as to how this question should be answered, the answer would 
be found in the decision of Ill. Mut. Ins. Co. vs. Andes Ins. Co., 67 
TL, 362, which, as far as I am able to understand it, is indistinguish- 
able from the case at bar. 

In that case the element of insolvency did not exist. The original 
insurer was liable to pay to the insured the sum of $6,000, in conse- 
quence of the loss of the subject-matter insured, but actually paid 
only $600, in full discharge of the liability. The amount of the rein- 
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surance was $2,000. It was said by the court that the reassured 
would have been entitled to recover $600, had there not been a clause 
in the policy prorating the loss. 

The claim of the plaintiff in error is based upon the theory that, in 
respect to the subject-matter of insurance, the reinsured and the re- 
insurer are engaged in a common venture and ought therefore’ to 
bear the loss in ratable proportion. 

In the light of the authorities this view is wholly untenable. It 
pre-supposes a certain privity of contract to exist between the origi- 
nal insured and the reinsurer, the existence of which is denied by 
every authority which has spoken upon the topic. I am content to 
close this subject by quoting the language of Emerigon: “The re- 
insurance is absolutely foreign to the original assured, with whom 
the reinsurer contracts no sort of obligation.” Traite des Assurance, 
Meredittes’ translation, 201. 

Judgment affirmed. 





LOWER COURT DECISIONS. 


PARTIES TO ACTION FOR RESTORATION OF CANCELED 
NOTES. 


. 


New York Common Pleas, Special Term, May, 1882. 


LAZELLE E. ALEXANDER, Receiver, Plaintiff, 
Us. 


WALTER KATTE, Defendant, 


In an action brought to restore notes alleged to have been canceled in pursu 
ance of a wrongful scheme to which defendant was not a party but of 
which he was cognizant, the parties to that scheme are necessary parties. 

The absence of such parties may be taken advantage of by demurrer. 

Where a complaint demands equitable relief and a defendant demurs to it, the 
judgment granted could not be more favorable than that demanded, even 
though a cause of action at law is stated in the complaint. 


NarHanieL Meyers, for Receiver. 
Cuartes B. Avexanver, for Defendant. 


Daty, J. 

The allegations in the complaint are sufficient to warrant a decree 
for the relief demanded if the necessary parties to the controversy 
were before the court. This action is brought by the receiver of the 
Columbia Life Insurance Company (formerly the St. Louis Life In- 
surance Company), a Missouri corporation, to have this court declare 
wrongful a certain transaction had in or about November, 1875, in 
the State of Missouri, between one George J. Davis, a director in 
said company, Alfred M. Britton, the acting president of said com- 
pany, and the Life Association of America, another Missouri corpor- 
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ation, by which the latter corporation obtained possession of the as- 
sets, business and property of the first-named company, getting pos- 
session among other assets of certain notes of defendant and collat- 
erals to secure the same, which notes and collaterals were delivered 
through said Davis to defendant, who thereupon surrendered to Da- 
vis the stock of ‘said St. Louis Insurance Company which he held as 
a subscriber, having in payment of his subscription therefor, given 
the said notes and the collaterals to said company. 

The complaint prays judgment that defendant produce and bring 
into court said notes and collaterals, and that they be declared as- 
sets of the said campany and a trust fund for the payment of its 
creditors, that the collaterals be sold and applied to the satisfaction 
of defendant’s indebtedness and that plaintiff have judgment against 
defendant on said notes. 

The complaint does not allege that defendant was a party to the 
wrongful transaction between the officers of the St. Louis Insurance 
Company and the Life Association, by which merger of the compa- 
nies were effected or by which the latter company corporation was 
enabled to get control of the former, but does allege that he had 
knowledge of the intention of the parties to that arrangement and 
of the details of the scheme concocted between them. 

That scheme, as alleged, was that the Life Association should 
make and deliver to Davis its draft on its treasurer at one day’s sight 
for $1,111,898.34, with which Davis was to obtain all the securities 
held by the St. Louis Insurance Company in payment of stock it had 
issued ; that Davis should exchange with the subscribers for said 
stock, their notes and securities thus obtained for their stock and 
thus practically cancel their subscriptions and relieve them from lia- 
bility as stockholders ; that it was never intended by the parties to 
the scheme that the said draft of $1,111,898.34 should be paid, but 
that the same should again come into possession of the Life Associa- 
tion when it obtained possession of the St. Louis company. 

None of the parties to the arrangement which the court is asked 
to set aside is before it, and it seems that they are not only proper 
but necessary parties. (Alexander vs. Horner, 9 Cent. Law Journal, 
111.) Defendant is charged with having received the benefit of the 
alleged wrongful scheme by the cancellation of his subscription ; he 
is charged with knowledge of a design to get possesion of all the se- 
curities of the St. Louis company by a pretended payment therefor 
with a draft of the Life Association. 

Whether the transaction was fraudulent or not depends upon 
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whether the draft was a valid consideration for the securities and 
could and can be enforced against the drawer. It is for the interest 
of the defendant to have the parties to that scheme, and who made 
and who received the draft, joined as defendants in this action that he — 
may have the benefit of their defense and that any judgment as to 
the validity of the transaction in question may bind them. 

I have looked at the complaint to ascertain if, apart from the de- 
mand for equitable relief, there is a cause of action for damages or 
upon contract alleged against defendant which would warrant a 
judgment against him as in an action at law. I find none. The com- 
plaint is an application for equitable relief and asthe defendant does 
rot answer, but demurs, the judgment granted could not be more 
favorable than that demanded in the complaint, even though aver- 
ments that would be proper in setting forth a legal cause of action 
are embodied in the pleading. (Kelly vs. Downing, 42 N. Y., 71, 

Jode, sec. 1207.) Part of the relief demanded is judgment for the 
amount of the defendant’s notes, but plaintiff must first obtain his 
decree as prayed for that said notes are part of the assets of the 
company of which plaintiff is receiver before judgment for the 
amount of said. notes can be awarded. 

Demurrer sustained. Judgment accordingly with costs. 





DIGEST OF DECISIONS 


IN LOWER AND FOREIGN COURTS. 


From various sources not official. 


Fire.—Subrogation, in case of sale of Premises. 

After the date of a contract for the sale of a house which was insured 
against fire, and before the completion of the purchase the house was 
damaged by fire, and the insurance company, in ignorance of the 
contract, paid the vendors for the damage done. The purchase was 
subsequently completed, the vendors receiving the full amount of the 
purchase money, and also retaining the moneys paid to them by the 
insurance company. On an action by the insurance company to re- 
cover the moneys paid to them by the vendors. 

Held, that the insurance company were not entitled to recover, the 
principle applicable to such a case being that of subrogation. 

Castellain vs. Preston Eng. High Ct, Q. B. Div., April 4, 1882, 
46 L. T. Rep. 569. 


Lirs.— Substitution of New for Old Policy. 

In an action against an insurance company for not furnishing a 
non-forfeiting policy in the place of the original, regard must be had 
to the terms of the latter. Any prior agreement is merged in it. 

Smith vs. National Life Ins. Co.—Philadelphia, Pa., C. P. 


Marine.—Risk insured against.—Barratry.—Free from capture. 

In a time policy of marine insurance the ordinary perils insured 
against (including “ barratry of master”) were’enumerated, and the 
subject-matter of insurance was warranted “free from capture and 
seizure.” During the continuance of the policy, in consequence of 
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the barratrous act of the master, the ship was seized and detained 
for smuggling. In an action on the policy to recover expenses in- 
curred by the owner in obtaining her release : 

Held, that the loss must be imputed to the excepted perils, capture 
and seizure, which directly caused it, and not the barratry of the 
master ; and, therefore, that the underwriter was not liable. 

Cory vs. Burr.—ling. Q. TB. 

Reported in 8 L. R., Q. B. D., 313. 


Lire.— Title in the beneficiary. 

A policy, and the money to become due under it, the moment it is 
issued belong to the beneficiary, and there is no power in the person 
procuring the insurance, by any act of his, to transfer to any other 
person, the interest of the person named. So, where a father pro- 
cured an insurance upon the life of his daughter for her benefit, re- 
ceived and retained possession of the policy, and regularly paid the 
premiums up to the time of her death, he cannot retain possession 
of the policy, but will be required to deliver it up to the administra- 
tor of her estate. 


(lanz vs. Gloecker.—Appellate Court of Illinois, First District. 





